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A Texas jury in the case of McGee v. State, 
returned the following verdict: ‘'We, the 
jury, find the defendant guity as charged in 
the indictment, and assess his punishment at 
confinement in the State penitentiary for a 
term of fifty years.’’ The word ‘‘guilty’’ 
seems, for some reason or other, to be an ortho- 
graphical puzzle to Texas juries, the reports 
of that State containing many cases in which 
the word was misspelled, being written in all 
sorts of odd ways except the correct one. 
The courts of that State for some years held 
such legal vagaries fatal to a verdict. But 
for some time they have adopted a more com- 
mon sense rule, as they did in the McGee 
case, and held that where the sense is clear, 
neither incorrect orthography nor ungram- 
matical language will render a verdict illegal 
and void. 


Municipalities having in view the passage 
of a ‘‘curfew law’’ should take note of the 
case of Ex parte McGarver, recently decided 
by the Texas Court of Criminal Appeals, 
holding invalid an ordinance of that char- 
acter, prohibiting persons under twenty-one 
years of age from being on the streets after 
nine o’clock Pp. M., unless accompanied by 
parent or guardian or in search of a physician. 
The ground upon which the court proceeded 
was that such ordinance was unreasonable, 
that it is paternalistic and an invasion of the 
personal liberty of the citizen, citing City 
of St. Louis v. Fitz, 53 Mo. 582; City of 
Chicago v. Trotter (Ill.), 26 N. E. Rep. 359. 
Neither of these cases are directly in point, 
and are of argumentative value only on the 
general question as to the police powers of 
cities. The City of St. Louis has just enacted 
a ‘‘curfew’’ ordinance, and it remains to be 
seen whether tie courts of that State will fol- 
low the doctrine of the Texas court. 





Two of the important decisions recently 
rendered by the United States Supreme Court, 
of which we made passing mention in last 
week’s issue, are those sustaining the legality 
of live stock exchanges, which were attacked 
on the ground that they were associations in 





restraint of trade. One of these bodies was 
the Kansas City Live Stock Exchange, whose 
business was carried on partly in Kansas and 
partly in Missouri, and consisted in large 
part of receiving consignments from western 
States and selling in the east. The associa- 
tion was held illegal in the lower court. The 
supreme court, however, held that the ex- 
change was merely a local aid to interstate 
shipments ; that it could not be considered as 
an interstate association, and that it did not 
follow because the cattle themselves came 
from various States, that all persons perform- 
ing any service with them were engaged in 
interstate commerce. It would, the court 
said, be an entirely novel view of the situa- 
tion if all the members of the different ex- 
changes throughout the country were to be 
regarded as engaged in interstate commerce 
because they sold things for their principals 
which came from States different from the one 
in which the exchange was situated and the 
sales were made. The other case was decided 
on substantially the same lines. The decis- 
ions go to show that some of the instrumen- 
talities of commerce, even where they are as- 
sociations, are regarded not as tending to 
restrain but as aiding to promote trade and 
commerce. 

The Supreme Court of Illinois bas just 
rendered what appears, on its face, to bea 
very proper decision involving the powers of 
the Pullman Palace Car Co. The case is 
People v. Pullman Palace Car Co. The prin- 
ciple applied is well settled, viz.: that the 
power of corporations in the acquisition and 
ownership of real estate are restricted by the 
terms of their charter, and that in the absence 
of general authority in such charter, a corpo- 
ration may acquire and own only such real 
estate as is essential to the prosecution of its 
business. The substance of the decision is 
that the charter of the company did not clothe 
it with power to purchase the real estate upon 
which the town or city of Pullman is built, or 
to construct the buildings in the town, or to 
engage in the business of renting dwellings, 
store-rooms or market places. It was further 
held that the company may not own stock in 
the Pullman Iron & Steel Company, but that 
it may sell liquors to passengers on its cars ; 
that it may properly own the Pullman build- 
ing on Michigan avenue, in which its general 
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offices are located; that it may properly own 
twenty-five acres of jand near the Belt Line 
Road for the reception of its cars, and it may 
properly furnish power to the Allen Paper 
Wheel Company. The dissenting judges were 
Craig, Wilkin and Cartwright. 








NOTES OF IMPORTANT DECISIONS. 


LANDLORD AND TENANT—LEASE—LIEN FOR 
IMPROVEMENTS.—In Swift v. Sheehy, 88 Fed. 
Rep. 924, decided by the United States Circuit 
Court, W. D. Missouri, it was held that under a 
lease which provides that at the expiration of the 
term the lessor shall allow the lessees for im- 
provements placed upon the premises, and that 
the lessor sha]l become the owner of such im- 
provements ‘‘upon payment to the lessees of said 
sum,” the lessees have an implied lien upon the 
premises, for the value of the improvements, 
which may be enforced in a court of equity. 
*The controversy between the respective coun- 
sel,”? says the court, ‘‘centers upon the question 
of law as to whether or not, under the terms of 
this contract, there is any implied lien in favor of 
the lessees for the value of the improvements 
placed by them upon the land. Both parties con- 
cede that, if there be any such implied lien, it is 
enforceable on the equity side of the court. Coun- 
sel for defendant has referred the court to a num- 
ber of decisions holding that upon a simple con- 
tract of lease, authorizing the lessee to make 
certain improvements upon the leased premises, 
to be paid for by the lessor upon the termination 
of the lease, without any provision, express or 
implied, giving the lessee a lien for the value of 
such improvements, the remedy for a breach of 
the contract on behalf of the lessee is only at law, 
as for damages for breach of covenant, citing 
Speeis v. Flack, 34 Mo. 101; Kutter v. Smith, 2 
Wall. 491; The Confiscation Cases, 1 Woods. 221, 
Fed. Cas. No. 3097; Whitlock v. Duftield, 2 Edw. 
Ch. 366; Allen v. Culver, 3 Denio, 285; ‘Taylor v. 
Baldwin, 10 Barb. 582; Printing Co. v. De Wes- 
tenberg, 46 Hun, 281; Hite v. Parks, 2 Tenn. Ch. 
373; Gardner v. Samuels, 47 Pac. Rep. 935, 116 
Cal. 84; Bream v. Dickerson, 2 Humph. 126. On 
the other hand, complainants’ counsel cites a 
number of authorities as taking a much broader 
view of this question; some of them holding that 
in all such contracts there is an implied under- 
standing that the improvements made upon the 
premises under such contract shall attach to the 
property until the value thereof is paid to the 
lessee. Railroad Co. v. Shortridge, 86 Mo. 662- 


665; Van Rensselaer v. Pennimanr, 6 Wend. 569; 
Bresler v. Darmstaetter, 57 Mich. 311, 23 N. W. 
Rep. 825; National Waterworks Co. v. Kansas 
City, 10 C. C. A. 653, 62 Fed. Rep. 853-864; Hop- 
kins v. Gilman, 22 Wis. 455, 47 Wis. 581,3 N. W. 








Rep. 382; Ecke v. Fetzer, 65 Wis. 55, 26 N. W. 
Rep. 266; Copper v. Wells, 1 N. J. Eq. 10; Berry 
v. Van Winkle,2 N. J. Eq. 269; Conover v. Smith, 
17 N. J. Eq. 51; Mutlen vy. Pugh (Ind. App.), 45 
N. E. Rep. 347; Gray v. Cornwall’s Assignee 
(Ky.), 26 S. W. Rep. 1018; Fowler v. Insurance 
Co., 28 Hun, 195. The National Waterworks case 
is valuable principally for the proposition that the 
party entitled to take the improvements on pay- 
ment of the purchase money is not entitled to the 
possession thereof until the purchase price agreed 
upon, or fixed by the court, is paid. In my hum- 
ble judgment, the case of Speers v. Flack, supra, 
is an apt illustration of what the conservative and 
safe rule in such cases ought to be. In that case 
the contract simply provided that if, at the ex- 
piration of the term, any buildings should remain 
on the premises, erected by the lessees, the same 
should be appraised by disinterested persons, two 
of whom should be elected by each of the parties, 


_and the fifth by those first chosen; and ‘said par- 


ties of the first part (the lessors), or their repre- 
sentatives, are to allow and ‘pay to the parties of 
the second part (the lessees), or their representa- 
tives, the appraised value of said buildings.’ he 
lessees holding over after the expiration of the 
term, the lessors brougbt an action of unlawful 
detainer. As the appraised value of the improve- 
ments had not been paid tu the lessees at the time 
of the institution of the suit, the trial court held 
that the plaintiffs could not recover until they had 
paid or tendered to the defendants the appraised 
value of said improvements. It was of this state 
of the case that the supreme court said: ‘The 
lease was for a fixed and determinate period of 
time, at the expiration of which the lessors be- 
came entitled, by operation of law, to the posses- 
sion of the demised premses. ‘There is nothing in 
the deed, express or implied, by which the right 
of the lessors to areturn ofthe possession was 
made to depend upon the previous performance of 
the covenant to pay for the improvements. ‘The 
agreement to pay is a covenant, the non-perform- 
ance of which entitled the lessees or their as- 
signees to an action for damages, but nothing 
more.” 

‘-But itis tobe observed from the contract of 
lease in question that there is an express stipula- 
tion that ‘the value of such improvements shall be 
paid to the said lessees by the lessor, and the les- 
sor shall thereupon become the owner of, and be 
entitled to the possession of, such buildings and 
improvements upon the payment to the lessees of 
the said suim so fixed,’ etc. So there is in this con- 
tract, distinguishing it from the cases prin- 
cipally relied upon by the defendant’s counsel, 
an express provision that the lessor can only 
become the owner of, and be entitled to the 
possession of, the buildings and improve- 
ments, upon the payment to the lessees of the 
value thereof. And, when we arrive at the 
determination of the question as for what purpose 
this ownership and possession of the premises 
were to be withheld from the lessor until payment 
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for the value thereof was made, it seems to me we 
have reached a proper solution of this controversy. 
At common law, under a contract of lease by 
which the lessee was permitted to make 
improvements upon the land during the ex 

istence of his lease, without further express 
reservation at the termination of the term, the 
improvements went with the land back to the les- 
sor. The contract in question does not only re- 
quire the lessor, at the termination of the lease, to 
pay the lessees the value of the improvements, 
but it, in effect, entitles the lessees to retain the 
ownership and possession until the lessor shall 
pay them therefor, giving them thereby an im- 
plied lien upon the improvements as security for 
the value thereof. The case at bar, therefore, 
differs in this material respect from the case of 
Speers v. Flack, supra, in that there is something 
expressed in the deed ‘by which the right of the 
lessor to a return of the possession was made to 
depend upon the previous performances of the 
covenant to pay for the improvements ;’ the clear 
intimation of the court being that, if there had 
been such a provision respecting the retention of 
possession until the performance of the covenant 
to pay for the improvements, there would have 
been an implied lien therefor. These observa- 
tions are quite applicable likewise to the Confisca- 
tion cases (supra) for the reason that the lease 
there did ‘not contain a word which looks like the 
creation or expectation of a lien on the property 
itself,’ because it contained no provision giving 
the lessee the right to retain the ownership and 
possession of the improvements until payment 
therefor was made by the Jessor. And it will be 
found, on examination of the authorities pro and 
con upon this much-debated question, that the 
decision turned largely upon the question of fact 
as to whether or not there was any express pro- 
vision in the contract that the valuation ofthe 
improvements should constitute a lien upon the 
property, or whetherit contained any terms from 
which such lien could be implied. Without tak- 
ing the time or labor to review the authorities and 
make an analysis thereof, it seems to me that, 
wherever it affirmatively appears from the con- 
tract itself that the lessee is given the right to 
retain possession of the premises until the lessor 
compensates him for the value of his improve- 
ments, the very object of such retention is to give 
him an additional security for his protection, 
For what purpose was the possession of the prem- 
ises, in effect, to be retained by the lessees until 
compensated for the value of their improvements? 
Certainly. the effect of the provision was not to 
vest in the lessees the legal title to the lessor’s 
real estate, but the manifest object was to give 
them the right of possession, as a security for 
their claim; and as they could not continue the 
use of the property without accounting to the 
lessor for the rental, if they did not wish to con- 
tinue the use, as they declared, at the end of the 
ten-years term, it seems to me that they havea 
right to go intoa court of equity, and tender pos- 





session to the lessor, and have their equitable lien 
thereon enforced, asa means of making their 
security available.” 





TRADE-MARK — ADJECTIVES. — In Levi v. 
Shoenthal, 41 Atl. Rep. 105, decided by the Court 
of Chancery of New Jersey, the point was raised, 
but not directly passed upon, whether an injunc- 
tion might issue to restrain the use, as a trade- 
mark, of an adjective describing the excellence 
ofabusiness. Although the question was not act- 
ually adjudicated, the court, in discussing it, 
gave utterance to the following excellent reason- 
ing against the position that a merely descriptive 
adjective may be made the subject of private pre- 
emption: In addition tothis condition of affairs, 
as indicated by the facts of the case, I have very 
grave doubts whether the complainant is entitled 
to any remedy in respect to the supposed injury 
which he may have received by the use of the 
words ‘Incomparable Laundry” by the defend- 
ant, which is the only injury for which relief is 
prayed. The cases on the question are not alto- 
gether one way. Inthe English Court of Chan- 
cery, in the case of Raggett v. Findlater, 29 Law 
T. (N. S.) 448, I have not the opportunity on 
this summary hearing to examine the report 
of the case, but it is quite fully quoted in 7 Chit. 
Eq. Index, p. 6774, under the head of ‘‘Trade- 
Marks,”’ the court held that the use of an adjec- 
tive merely describing the quality of the man- 
ufactured article would not be protected by the 
court as atrade-mark. Soin the case of Medicine 
Co. v. Wenz, 14 Fed. Rep. 250, Judge Nixon, in 
the United States District Court of this State, held 
substantially the same thing, that an advertise- 
ment or declaration that a man was selling a 
‘homeopathic’? remedy was not, because of the 
use of that word, capable of protection as a trade- 
mark. Itseems to me a strong argument may be 
made in support of that holding, because the 
establishment of a right to the exclusive use of such 
a descriptive word would enable one person to 
select an adjective which would be definitive of 
the excellence of his productions, and to restrain 
all other competing persons from asserting that 
their production ofa like or similar article was 
as good as his; in short, it would be a prohibition 
of the use of the English language. It is not the 
use of the word ‘laundry’? which is resisted. The 
exclusive right of the complainant is asserted in 
the use of the word ‘incomparable’ as applied to 
alaundry. Why should any person be allowed to 
obtain so exclusive a use of the English language 
that he should have the right to assert the excel- 
lence of his production, and to stop all other per- 
sons who compete with him from claiming, in 
the same language, that their own article has the 
same quality of superiority? That is the very 
essence of competition, and in these days, when 
advertising has become su potent a force in the 
conduct of business, it seems to meit would be 
doing a great injustice to prohibit any one from 
using an adjective descriptive of the excellence 
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of his business because some one else had pre- 
viously so described his own like business. 





JUDGMENT—RELIEF AGAINST IN EQuity.—It 
was early held by the common-law courts that 
their judgments purported absolute verity, and 
were binding upon all parties thereto, in so far as 
the issue might have been litigated in the action, 
even though obtained by fraud; and this doctrine 
was carried to such an extent that, if the jurisdic- 
tion of the court depended upon the false return 
of an officer to the service of process, the party 
injured by the judgment could not be relieved 
therefrom, but, after satisfying the judgment, he 
was permitted to maintain an action against such 
officer to recover the damages he had sustained. 
The chancellor’s court, however, inculcating the 
doctrine that a party ought not to be deprived of 
his proper:y without notice and an opportunity to 
be heard, enjoined the enforcement of judgments 
at law which were obtained by fraud or conceal- 
ment. ‘And this,’? says Blackstone, 3 Comm. 
437, ‘not by impeaching or reversing the judg- 
ment itself, but by prohibiting the plaintiff from 
taking any advantage of a judgment obtained by 
suppressing the truth, and which, had the same 
facts appeared on the trial as now are discovered, 
he would never have attained atall.”> Much com- 
plaint was made by those who were opposed to 
such equitable intervention, and at last, to settle 
the heated controversy, the matter was referred 
to the kiug (James I.), who, having obtained the 
advice of his council, gave judgment in favor of 
the equitable jurisdiction. 3 Bl. Comm. 53; 1 
Story, Eq. Jur. § 51. This decision, rendered A. 
D. 1616, was not satisfactury to those admirers of 
the principles of the common law who opposed 
any interference with the judgments of its courts 
by a cuurt of equity; and from that time to the 
present, the doctrine has been, and is, to some ex- 
tent, maintained that the judgment of a court of 
general jurisdiction ought not to be set aside by a 
court of equity upon evidence aliunde the original 
record. But the prevailing doctrine of modern 
decisions is that, when it appears a judgment has 
been rendered against a party upon the false re- 
turn of an officer, it is the imperative duty of a 
court of equity to correct the wrong and arrest 
the judgment, and thus avoid a circuity of rem- 
edies by compelling the party to satisfy the judg- 
ment, and thereafter seek reparation by an action 
against the officer, who may be insolvent. The 
Supreme Court of Oregon has recently recog- 
nized and applied this doctrine in Huntington v. 
Cronter, saying that ‘the conflict in the decisions 
of the different courts upon this important subject 
being irreconcilable, and as the question in this 
court is res integra, it becomes necessary to adopt 
that line which to us seems most compatible with 
reason, and consonant with the principles of 
equity.’ The following cases are cited as uphold- 
ing the doctrine that a court of equity has plenary 
power and ought to enjoina judgment at law 
based upon the false return of an officer: 1 Black, 








Judgm. §§ 376, 377; 2 Freem. Judgm. (4th Ed.) § 
496; 1 High. Inj. (3d Ed.) §§ 222, 229; 1 Spell. 
Extr. Relief. § 138 e¢ seg.; 10 Am. & Eng. Enc. 
Law, 907; Crafts v. Dexter, 42 Am. Dec. 666; 
Handley v. Jackson (Oreg.), 50 Pac. Rep. 915; 
Moore v. Town Council, 32 Fed. Rep. 498; Noyes 
v. Hillier, 65 Mich. 636,32 N. W. Rep. 872; Ham- 
ilton v. Rogers, 67 Mich. 135, 34 N. W. Rep. 278; 
Ogden v. Davidson, 81 Va. 757; Johnson v. Greg- 
ory, 4 Wash. 109, 29 Pac. Rep. 831; Great West 
Min. Co. v. Woodmas of A. M. Co., 12 Colo. 46, 
20 Pac. Rep. 771; Owens v. Ranstead, 22 Ill. 161: 
Weaver v. Poyer, 79 Ill. 417; Magin v. Pitts 
(Minn.), 44 N. W. Rep. 675; Ferguson v. Craw- 
ford, 70 N. Y. 253. Fora fuller list of cases and 
a discussion of the subject, see art. 33 Cent. L. J. 
127. 





TRESPASS—MALICIOUS ‘TRESPASS—INJURY TO 
PROPERTY.—In State v. Johnson, 54 Pac. Rep. 
502, recently decided by the Supreme Court of 
Wyoming, it was held that the driving of a herd of 
sheep across uninclosed wild lands, without per- 
mitting them to graze any more than sheep usually 
graze while being driven from place to place in 
the customary manner, there being no evidence of 
malice, is not within Crimes Act 1890, § 61, of 
Wyoming. defining a malicious trespass as the 
malicious and mischievous injuring of property. 
The court said in part: ‘Under similar statutes 
in England it has been held that in order to con- 
stitute the offense the act must be done from 
malice against the owner. Russ. & R. 373; 2 
East, P. C. 1067; 3 Chit. Cr. Laws, 1132. The 
doctrine has not been carried to that extent in this 
country, but the authorities are, nevertheless, 
substantially agreed that the malice necessary to 
constitute the offense is something more than the 
malice which is ordinarily inferred from the will- 
ful doing of an unlawful act without excuse. The 
statutes were not intended to make every willful 
and wrongful act punishable as a crime, but they 
were devised to reach that class of cases where the 
act is done with a deliberate intention to injure. 
In Com. v. Williams, 110 Mass. 401, which was a 
prosecution for a willfal and malicious injury to a 
building, the court say: ‘The jury must be satis- 
fied that the injury was done out of a spirit of 
cruelty, hostility or revenge. This element must 
exist in all those injuries to real or personal prop- 
erty which are enumerated and made criminal in 
the several statutes. Theinjury must not only be 
willful (that is, intentional and by design, as dis- 
tinguished from that which is thoughtless or acci- 
dental), but it must, in addition, be malicious, in 
the sense above given. The willful doing of an 
unlawful act without excuse, which is ordinarily 
sufficient to establish criminal malice, is not alone 
sufficient under these statutes. The act, although 
intentional and unlawful, is nothing more than a 
civil injury, unless accompanied with that special 
malice which the words ‘willful and malicious” 
imply.’ In Duncan v. State, 49 Miss. 331, which 
was an indictment for malicious mischief in kill- 
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ing a hog, the jury returned a verdict, ‘We, the 
jury, find tne accused guilty of the willful and un- 
lawful killing of the hog, but not out of a spirit of 
mischief, revenge or wanton cruelty.’ And this 
was held to be an acquittal of the accused of the 
charge in the indictment. So,in Wright v. State, 
30 Ga. 325, which was an indictment for malicious 
mischief in shooting a mule. the court say: ‘The 
question to be tried was not whether he was justi- 
fied in shooting the mule, but whether his motive 
in shooting was malicious. The question of justi- 
fication would be the issue in an action for dam- 
ages against him, but on this indictment the issue 
was malice or no malice. If he shot from the 
motive of protecting his crop, and not from either 
ill-will to the owner or cruelty to the animal, his 
motive was not malicious, whether it was justifi- 
able or not, and his act was not malicious mis- 
chief.’ In a New Jersey case the defendant was 
indicted for willfully and maliciously tearing 
down an advertisement of sale set up by the 
sheriff. His defense was that he took it down for 
the purpose of showing it to his counsel, and from 
no bad motive. The courtsay: ‘The word ‘‘ma- 
liciously,’’ when used in the definition of a statu- 
tory crime, the act forbidden being merely malum 
prohibitum, has almost always the effect of making 
a bad intent or evil mind a constituent of the 
offense. The whole doctrine of that large class 
of offenses falling under the general denomina- 
tion of *‘malicious mischief’ is founded on this 
theory. For example, it was declared by the Su- 
preme Court of Massachusetts in the case of Com. 
v. Walden, 3 Cush. 558, that the word ‘‘mali- 
ciously,”’ as used in the statute relating to mali- 
cious mischief, was not sufficiently defined as ‘‘the 
willful doing of an act prohibited by law, and for 
which the defendant has no lawful excuse.’’ But 
that, to the contrary, in order to justify a convic- 
tion under the act referred to, the jury must be 
Satisfied that the injury was done either out of a 
spirit of wanton cruelty or wicked revenge.’ Fol- 
well v. State, 49 N. J. Law, 31,6 Atl. Rep. 619. 
And it seems to be generally held that, in order 
to bring an offense under the head of malicious 
mischief, it must appear that the mischief was 
itself the object of the act, and not that it was in- 
cidental to some other act, lawful or unlawful. 
14 Am. & Eng. Enc. Law, 11.” 





CONTRACT—CONFLICT OF LAws.—In Hallis v. 
Covenant Building & Loan Assoc., 31 8S. E. Rep. 
215, decided by the Supreme Court of Georgia, 
it was held that where a lender is a resident of 
one State and the borrower is a resident of an- 
other, and the evidence of debt, and the deed given 
to secure the payment of the same, as well as all 
other papers connected with the transaction, are 
executed in the State of the borrower’s residence, 
and there is nothing in the papers to indicate that 
it was the intention of the parties that the contract 
should be controlled by the law of the State of the 
lender’s residence, the contract, as to its validity, 
form and effect, will be controlled by the law of 





the State where the contract was executed. The 
court said in part: ‘*The first question to be deter - 
mined in the present case is whether or not the eon- 
tract between the plaintiff and the defendant is to 
be governed by the laws of ‘Tennessee or those of 
Georgia. All ofthe different transactions which 
make up the contract must be looked to in order 
to properly determine this question. The plaintiff 
resides in Tennessee and the defendant resides in 
Georgia; so residence can have no material bear- 
ing on the question. There appears in the record 
a deed given to the plaintiff to secure the payment 
of the loan, a bond for the faithful performance of 
the contract, and a written transfer to the plaintiff 
of twenty-five shares of stock owned by the de- 
fendant in the plaintiff association. These instru- 
ments were all executed on the same day, in Bibb 
county. in this State. The bond recites that the 
plaintiff and his wife procured the loan onthe 
day on which it and the other instruments were 
executed. There is nothing in the record to show 
where the loan was in fact made, or where the 
money was to be repaid, or "hat was the inten- 
tion of the parties in this 1e,ird. The circum- 
stances above recited would afford a strong pre- 
sumption that the contract was, in fact, consum- 
mated in this State. The recital in the bond 
would seem to indicate that the money was paid 
there, and all the papers which appearin the rec- 
ord as constituting the contract between the parties 
appear on their face to have been executed here. 
So far as the record is concerned, it is as reasonable 
to assume that the loan was to be repaid in 
Georgia, to an agent of the plaintiff, as that it 
was to be sent to the office of the plaintiff in 
Tennessee. When a person in one State borrows 
money from a person in another State, and the 
instrument given to secure the loan is executed in 
the borrower's State, and the money is to be repaid 
here, the contract will be governed by the laws of 
that State, notwithstanding the money may have 
been actually advanced in the State where the 
person making the loan resided. See Story, 
Confl. Laws, p. 392, sec. 287a; De Wolf v. John- 
son, 10 Wheat. 367; Copev. Alden, 53 Barb. 350: 
Hosford vy. Nichols, 1 Paige, 220; Klinck v. Price, 
4 W. Va. 4; Cubbedge v. Napier, 62 Ala. 518. 
According to the authorities just above cited, the 
interest allowed by the laws of the place where 
the contract is made, in the absence of any special 
stipulation in the contract to the contrary, is 
presumed to be the interest ‘agreed upon. See. 
also, Martin v. Johnson, 84 Ga. 481, 10 S. E. Rep. 
1092; Odom v. Security Co.,91 Ga. 505, 18 8S. E. 
Rep. 131. Ifit should appear at the trial of this 
case, therefore, that the loan was in fact made and 
was to be repaidin the State of Tennessee, then 
the legal rate of interest allowed by the laws of 
that State would be lookedto to determine 
whether or not the contract is usurious. But, it 
being presumed from the record that the contract 
was executed in Georgia, was to be performed 
here, and hence is governed by the laws of this 
State, it was unnecessary for the defendant to 
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allege in his pleas what rate of interest was al- 
lowed by the laws of Tennessee. The chief rea- 
son why the lex loci contractus governs is that the 
parties are supposed to havein mind the law of the 
country where the contract is made. It should 
be determined, therefore, from the nature of the 
transaction and the situation and objects of the 
parties, what law they had in contemplation 
when the contract was executed. Van Schaick v. 
Edwards, 2 Johns. 355.”° 





THE TEST OF NEGOTIABILITY IN 
SECURITIES. 


Some confusion exists among the author- 
ities upon the question of negotiability of 
notes and securities. It is proposed in this 
paper to discuss some of the more important 
cases with the view of ascertaining just what 
extraneous matter will render this kind of 
paper good only in the hands of the original 
parties. Upon the question of uncertainty as 
to time of payment, and the effect of repug- 
nant statements, the authorities are substan- 
tially in accord, and the element of uncer- 
tainty inconsistent with negotiability must 
be substantial and not merely apparent.' In 
the Michigan case,” it was held by the court 
that, conceding a mortgage given as security 
for a negotiable note, which refers to it, may 
partake of the negotiable character of the 
latter, the rule should be limited by the prop- 
osition that where the terms of the mortgage 
so affect the note as to render it uncertain in 
amount, or in time of payment, or engraft 
upon it conditions as to the payment of the 
amount, it takes away the negotiable char- 
acter of the note, and leaves its owner or pur- 
chaser in the same position as the owner or 
purchaser of a mere chose in action. Con- 
tinuing the argument in the language of the 
court in the above case: ‘‘If a negotiable 
note is a ‘courier without luggage,’ that 
passes from hand to band, and choses in ac- 
tion, which are burdened with uncertainties 
and conditions, are not, why should the 
courier who carries his luggage in a trunk be 
held to be, nor excluded from the negotiable 
class because he has no hand baggage? If 


1 See R. R. Co. v. Bank, 136 U. S. 282, distinguish- 
ing the case of Hawkins v. Russell, 118 U.S. 663; Cesies 
v. Chilson, 82 Ill. 525; Earnest v. Stockman, 74 Pa. St. 
18; Charlton v. Reed, 61 Iowa, 166; Walker v. 
Wooden, 54 Ind. 164; German Mut. Ins. Co. v. Frank, 
22 Id. 864; Brooks v. Struthers, 68 N. W. Rep. 247. 

2 Brooks v. Struthers, 68 N. W. Rep. 247. 





it be said that the general usage justifies it, 
we should at least be able to find cases in the 
books which support such generalusage. Yet 
it is confidently believed such cannot be found 
where the language of the mortgage goes be- 
yond provisions for the collection of the se- 
curity, and undertakes to increase, diminish 
or place conditions upon the obligations of 
the parties, thus rendering the instrument 
uncertain.’’®? From the adjudicated cases. 
we may safely assume that most, if not all, 
the State courts hold mortgage securities 
negotiable when they do not contain pro- 
visions repugnant to the terms of the paper 
which they secure. And _ perhaps, also, is 
this true, even where there are provisions in 
the instrument which could not be written in 
the note secured without rendering that non- 
negotiable. In Cayuga Bank v. Purdy,* Mr. 
Justice Champlin, writing the opinion, held 
‘‘the modern tendency to interpolate into 
such instruments, engagements and _ stipula- 
tions not recognized by the law merchant, 
affecting the certainty as to the amount due 
and payable thereon at the time of maturity. 
or superadding duties to be performed by 
the maker, or additional obligations, other 
than the payment of a sum Certain at matu- 
rity, should be discountenanced, and held to 
destroy their negotiability, and deprive them 
of the character of promissory notes, and 
they should be relegated to the domain of 
ordinary contracts. Otherwise, it is difficult 
to see where the line of distinction is to be 
drawn, and it may be apprehended that ina 
few years, as one clause after another is en- 
grafted on to the original terms of such in- 
struments, any contract payable to the order, 
no matter how uncertain or cumbersome its 
provisions may be, will be held to be nego- 
tiable paper.’’ And this language is empha- 
sized by the same court in Altman v. Rittens- 
hoffer,® and again in Bird v. Pope.® In this 
case of Bird v. Pope the note sued on con- 
tained a contract that if the note was not paid 
at maturity, the property for which it was 
given should belong to the payee. ‘The Su- 
preme Court of New York has held that an 
instrument by which a railway company 
promises to pay to a person named, or order, 

3 Dilley v. Vanuse, 6 Mo. 211. See also Dobbins v. 
Parker, 46 Iowa, 358. 

456 Mich. 7. 

5 68 Mich. 290. 

6 73 Mich. 483. 
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a stated sum, with interest semi-annually, as 
per interest warrants thereto attached, as the 
same shall become due ; or upon the surrender 
of the note, together with the interest war- 
rants not due, to the treasurer, at any time 
within six months of its maturity, to issue 
stock in exchange therefor, is negotiable.’ 
And the same court held in Ball v. Lewis,® 
an instrument for the payment of a certain 
sum, at a fixed time, to a person named 
therein, or order, when it contains a state- 
ment that the same is payable ‘‘out of any 
funds belonging to the city not before ex- 
pressly appropriated,’’ and chargeable to the 
general city fund, negotiable. An instra- 
ment providing for the payment of a certain 
sum at a certain time, and containing a 
further statement that the title to the goods 
sold, the consideration for the note should 
be in the payee until paid, was held to be 
negotiable by the Michigan Supreme Court 
ina case very recently decided.’ This de- 
cision was founded on the fact of the sale 
being absolute, and not subject to any condi- 
tions, and the court followed the rule laid 
down by Mr. Justice Harlan in C. R. E. Co. 
v. M. Nat. Bank:' ‘‘The fact that by agree- 
ment the title to property sold is to remain in 
the vendor of personal property until the 
notes for the purchase price are paid, does 
not necessarily import that the transaction 
was a conditional sale.’’ In this case the 
court found from the evidence that the par- 
ties intended to effect a sale absolute, and 
merely reserved a mortgagee’s title. This 
vase differs from the case of Harkness v. 
Russell,!! where the facts showed a condi- 
tional sale. And again, a note made pay- 
able ‘on or before two years from date,”’ 
etc., with all other necessary elements of a 
promissory note, has its negotiability de- 
stroyed by an added memorandum that if 
paid before that time there shall be no inter- 
est collected.’ And a clause appended that 
payee or assigns might indefinitely extend 
time of payment destroys the negotiable char- 
acter.!™ The Supreme Court of Wisconsin, 
in Leonard v. Carter,* held that an instru- 

? Hodges v. Shuler, 22 N. Y. 114. 

823 N. Y. 570. 

° Choate v. Stevens, Vol. 4, D. L. U. 1048. 

10 136 U. S. 286. 


1118 U. S. 66. 

2 Lamb v. Story, 45 Mich. 488. 

13 Smith v. Van Blarcom, Jd. 371. 
1416 Wis. 607. 





ment like a note, with an unintelligible con- 
tract annexed, is void for uncertainty. But 
a note payable to ‘‘administrators’’ of a par- 
ticular estate, held negotiable in Georgia and 
Illinois courts.“ On the other hand, a writ- 
ten promise to pay to the estate of a dece- 
dent, no person being named or described, 
was held not negotiable. It is pretty well 
settled that a note male payable in the al- 
ternative is not a negotiable instrament." 

A note will not be held non-negotiable for 
the reason that it gives an option to declare 
the whole amount due, where it is written 
payable in installments, in case of a default 
in the payment of interest, and a similar pro- 
vision contained in the mortgage giving a like 
option in case of default in the payment of 
taxes, will not render the collateral non-ne- 
gotiable."” In still another Michigan case, 
Story v. Lamb,!* it was held by the court 
that where an option was given to the payee 
to take possession of the property which was 
the consideration of the note in case of de- 
fault, or demand payment of the note, the 
title to the property being retained in the 
payee, did destroy its negotiability.” The 
above case is much like Hawkins v. Russell,” 
in respect to the alternative clauses, and fol- 
lows the opinion of the court as announced in 
Brooks v. Margrove,”! where it was held that 
there must be certainty as to time of payment, 
‘‘upon the happening of some event or the 
completion of some period not depending on 
the future volition of any one.’’” In Earnest 
v. Stockman,” the Pennsylvania court held 
that a note payable twelve months after date, 
or before, if made out of the sale of Coff- 
man’s Compound Broodcast Seeding Ma- 
chine, was negotiable, and to the same effect 
is the case of Walkerv. Wooden.* In Dob- 
bins v. Oberman,” a note reading as follows: 
‘On March 1, 1873, for value received, I 
promise to pay A M W, or order, four hun- 


15 Moody v. Thral Keld, 138 Ga. 55; Adams v. King, 
16 Ill. 169. 

16 Lyon v. Marshall, 11 Barb. 241. 

17 See Walrod v. Peters, 4 Wend. 575; Musselman v. 
Oakes, 19 Ill. 81; Osgood v. Pearson, 4 Gray, 455. 

18 Wilson v. Campbell, 3 Detroit Legal News ( Mich.) , 
460. 

19 Supra. 

20 See also Bank v. Wheeler, 75 Mich. 546. 

21 Supra. 

22 21 Mich. 254. 

23 See also Smith vy. Van Blarcom, 45 Mich. 373. 

24 64 Ind. 164. 

2 Supra. 
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dred dollars with interest. This note shall 
become due immediately after A M W delivers 
possession to me of the northeast quarter of 
section 12, etc.’’ The court held same a 
promise to pay certain and absolute, and at 
all events, and added, ‘‘it matters not, then, 
that it also contained a promise to pay sooner 
than the general date of payment upon the 
happening of an uncertain event.’’ Municipal 
bonds issued under a statute, providing that 
they should be payable at the pleasure of the 
district at any time before due, were held to 
be negotiable, as by their terms they were 
payable at a time certain to arrive; the hold- 
ers could not exact payment before the time 
fixed in the bonds, and the debtor incurred 
no legal liability for the payment until that 
day arrived. The seeming conflict in the 
opinions of the United States Supreme Court 
is more apparent than real. The case which 
is referred to as showing a break in the hold- 
ing of that court” is found to be one of a 
conditional sale of property, and that the 
payment of the notes in question depended 
upon conditions repugnant to a negotiable 
character. The express condition in this case 
was that, neither the title, ownership, nor 
possession of the property, which was the 
subject of the transaction, should pass from 
the vendor until the note given by the vendee 
for the property was paid. This condition, 
of course, would destroy the character of ne- 
gotiability of the paper according to a host of 
authorities, and, therefore, this case is un- 
like in the conditions the other cases, earlier 
and later, of the United States court, with 
which it is contrasted. The liberality of the 
United States court is seen in the construc- 
tion put upon a lose contract. In this case 
the court construed an instrument in form of 
a lease contract, but which by its general 
tenor imported an absolute sale, as a valid 
and complete contract of sale, and the se- 
curities held good in the hands of an assignee. 
The Michigan cases are many upon this sub- 
ject and are considered sound in principle, 
but in letter, uncertain in the later cases, be- 
cause of the variety of the questions raised. 
It has been held in Conrad, etc. Brewing Co. 
v. McKittrick,” that an instrument in form 
like a promissory note, but which authorizes 
2% Ackley School Dist. v. Hall, 113 U. S. 135. 
27 Harkness v. Russell, 118 U. S. 663. 


28 Herzford v. Dennis, 102 U. S. 235. 
29 86 Mich. 191. 





a confession of judgment for the amount due 
thereon, with costs, and the usual attorneys’ 
fees, is not apromissory note, and, therefore, 
not negotiable. This because of the uncer- 
tain feature of the latter clauses or conditions, 
and in this case there is a following of the 
opinions in the earlier cases. In each of the 
above cases cited, the action was brought by 
an indorsee of the paper, who failed to re- 
cover because under our law merchant such 
paper could not be considered negotiable. In 
Smith v. White,*! the court pronounced the 
doctrine as settled in that State, that to con- 
stitute a valid promissory note in the hands 
of an assignee, the paper must evidence the 
payment of money which will certainly come 
due and payable one time or another. And 
to the same effect are Canadian Bank vy. 
McCrea,” Cisue v. Chidister,* and the earlier 
decisions of the same court are in line with 
the above. From the foregoing it will be 
seen that the question of negotiability de- 
pends upon certainty of contract, with a per- 
son or persons named, to be performed within 
atime certainly limited, and fora certain 
consideration. And that there shall not be 
looked to, or appended matter extraneous, or 
conditions repugnant, to the character of the 
instrument affected. 
Percy L. Epwarps. 


30 See Bank vy. Purdy, 56 Mich. 6; Altman v. Ritter- 
shoffer, 68 Jd. 287; Altman v. Fowler, 70 Jd. 57; 
Wright v. Trover, 73 Id. 493; Bank v. Wheeler, 75 /d. 
546. 

31 77 Til. 351. 

82 106 Il]. 281; 85 Ill. 524. 





APPLICABILITY IN MISSOURI OF CHANGES 
IN LAW OF PROCEDURE TO PENDING 
CASES. 


GENERAL PRINCIPLE.—"No person can claima 
vested right in any particular mode of procedure 
for the enforcement or defense of his rights. When 
a new statute deals with procedure only, prima 
facie it applies to all actions, those which have ac- 
crued or are pending and future actions. If be- 
fore final decision a new law as to procedure is 
enacted and goes into effect it must from that 
moment govern and regulate the proceedings.” 
Sutherland on Statutory Construction (Ed. of 
1891), sec. 482. 

MIissOURI DECISIONS.—l. Special Verdicts.— 
In 1885 the legislature of Missouri (Acts 1885, p. 
213), by repealing secs. 3629 and 3630, R. S. 1879, 
and enacting two new sections, provided that spe- 
cial findings by the jury might be required as 
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well as a general verdict, and that if these issues, 
as embodied in the answers to the interrogatories 
submitted to the jury, were inconsistent with the 
general verdict, the judgment should be controlled 
by the special findings. This law was repealed in 
1887. Acts 1887, p. 229. At its April Term, 1885, 
the Supreme Court of Missour: reversed and re- 
manded Anderson v. Pike, 86 Mo. 293, and on its 
retrial the Act of 1885 was in force. Ona second 
appeal, it went to the St. Louis Court of Appeals, 
which said: ‘*When this cause was tried, the law 
providing for the submission of special interroga- 
tories to juries was in force. The defendant asked 
the court to submit to the jury for their special 
finding four interrogatories, which the court re- 
fused to do.” 41 Mo. App. 328. The court then 
examined the interrogatories and found that they 
were of a form that had been condemned, and for 
that reason the court did noterr in refusing them; 
but there isno suggestion that the Act of 1885 was 
not applicable to the case. Gourley v. St. L. & 
S. F. Ry. Co., 35 Mo. App. 87, was brought in 
1886, and went to the St. Louis Court of Appeals 
twice. See 25 Mo. App. 144, for first report of the 
case. The case was brought, and first tried, while 
the special verdict law of 1885, to which we have 
referred, was in effect. On being remanded, 
March 22, 1887, it was tried, as an examination of 
the record in the office of the clerk of the St. Louis 
Court of Appeals discloses, in June, 1888. At the 
first trial the jury was required to bring in special 
findings in the verdict. At the trial in 1888, after 
the repeal of the Act of 1885, a general verdict only 
was rendered. Spohn v. Mo. P. Ry. Co., 87 Mo. 
74, was pending in the supreme court when this 
act became a law and was reversed and remanded 
at the October Term, 1885. The second trial was 
had while the act of 1885 was in force. The re- 
sult of the second trial is found in the report of 
the case in 101 Mo. 417, when the case was again 
reversed and remanded. On page 457, after de- 
termining on other grounds that the case should 
be reversed and remanded, the court says: ‘In 
view of the result reached it is unnecessary to con- 
sider the points made regarding the special issues 
submitted to the jury, the law on that subject hav- 
ing been repealed since the trial in the circuit 
court.” The supreme court couid only have 
meant by this language that the form of the ver- 
dict was to be determined by the law at the time 
of the trial. These are. so far as discovered, the 
only cases found in which our courts have in any 
inanner considered the Act of 1885, concerning 
special findings by the jury, but they can only be 
construed as meaning that the form of the verdict 
is to be determined by the law at the time of the 
trial. 

2. Interlocutory Decrees, etc., Appeals From.— 
The Act of 1891 (p. 70), repealed section 2246 R. 
S. 1889. and enacted anew section, permitting ap- 
peals from certain interlocutory decrees and or- 
ders, including those granting a new trial, but not 
from orders appointing a receiver, or refusing to 
revoke or modify such an order. In 1895, this 





section was so far further amended as to permit 
an appeal from an order appointing a receiver, or 
refusing to modify or revoke such an order. Acts 
1895, p. 91. Lovell v. Davis, 52 Mo. App. 342, 
was brought before the Act of 1891 took effect. 
The plaintiff having obtained a verdict, defend- 
ant filed a motion for a new trial, which was sus- 
tained, and plaintiff appealed, the act having by 
this time become alaw. It was contended by de- 
fendants that the act did not apply, since in that 
event it would be retrospective and unconstitu- 
tional. But the Kansas City Court of Appeals 
held to the contrary, and that it merely affected 
the remedy, which was within the control of the 
State, the courtsaying: ‘Itis too plain for argu- 
ment that no vested right is taken away or im- 
paired by the act.’’ In Sheehan v. The Southern 
Ins. Co., 53 Mo. App. 351, after the motion for a 
new trial had been filed, but before it was decided, 
this Act of 1891 went into effect, and yet the court 
of appeals held it to apply, and govern the right 
of appeal from an order sustaining such motion. 
Merriam v. Railroad, 136 Mo. 145, had long been 
pending when the amendment of 1895 to sec. 2246 
R. 8. 1889, went into effect on June 21, 1895. On 
August 2, 1895, an appeal in this case was taken 
from an order of the circuit court refusing to re- 
voke and set aside an order made by it the day 
before appointing a receiver for defendant road. 
The supreme court held that the appeal lay under 

the amendment. . 

3. Witness — Interest not to Disqualify.—In 
O*‘Bryan vy. Allen, 108 Mo. 227, the amendment of 
1887 to sec. 4010, R. S. 1879 (now with the amend- 
ment, sec. 8918, R.S. 1889), extending the dis- 
qualification of a witness that might arise through 
the death or insanity of a party to the contract or 
cause of action in issue or on trial, was held to 
govern the admissibility of evidence in a case 
pending at the time the law was changed; and 
such was the ruling in Messimer v. McCray, 113 
Mo. 382, the court saying (p. 389): ‘The com- 
petency of a witness to testify can only be deter- 
mined when his deposition is offered upon the 
trial at which the deposition stands for the wit- 
ness. If he is not competent under the law as it 
then exists his deposition cannot be read, although 
he may have been competent under the law as it 
existed when it was taken.” 

4. Evidence — Disputed Writings.—State v. 
Thompson was first decided by our supreme court 
at its October Term, 1895, and is reported in 132 
Mo. 301. The opinion of the court on the second 
appeal was rendered November 16, 1897. and is 
to be found in 141 Mo. 408. The defendant 
was indicted in 1894 for murder, and tried and 
convicted in March, 1895. At this trial a certain 
disputed writing. said to have been written by de- 
fendant after his indictment, was allowed to be 
put in evidence against him. On appeal the su- 
preme court held this to have been an error. In 
April, 1895, an act which became a law June 21, 
1895, was passed which made such writings ad- 
missible in evidence. Acts 1895, p. 284. On the 
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retrial the disputed writing was again put in evi- 
dence, and the court on the second appeal held it 
to have been properly admitted, deciding the act 
not to have been ex post facto, and, quoting from 
Cooley on Constitutional Limitations, said (p. 
420): ‘So far as mere modes of procedure are 
concerned, a party has no more right in a criminal 
than in a civil action to insist that his case shall 
be disposed of under the law in force when the 
act to be investigated is charged to have taken 
place. Remedies must always be under the con- 
trol of the legislature, and it would create endless 
confusion in legal proceedings if every case was to 
be conducted only in accordance with the rules of 
practice, and heard only by the courts in existence 
when its facts arose. The legislature may abolish 
courts and create new ones, and it may prescribe 
altogether different modes of procedure, in, its dis- 
cretion, though it cannot lawfully, we think, in 
so doing, dispense with any of those substantial 
protections with which the existing law surrounds 
the person accused of crime.’’ This case has re- 
cently been affirmed by the Supreme Court of the 
United States to which it was taken on writ of er- 
ror, On the ground that the act was ex post facto if 
applied to the case at bar, and defendant has been 
hung. 

5. Challenging Jurors, Time for.—In State v. 
‘Taylor, 134 Mo. 109, our court held that although 
in 1894, when defendant was indicted, the law 
(sec. 4204, R. S. 1889) allowed him forty-eight 
hours in which to make his challenges to the jury, 
the Act of 1895 (p. 165). cutting down this time to 
twenty-four hours, was applicable to his case, and 
did not deprive him of any vested right. The 
court (p. 144) said: ‘‘We regard that act as a 
change merely in the method of procedure, and 
therefore not falling under the ban of either fed- 
eral or State constitutions.’’ And so the court 
again ruled in State v. Duestrow, 137 Mo. 44. 

6. New Trials, Stating Reasons for.—The Act of 
1887 (p. 230), which amended sec. 3705, R.S. 1879, 
provides that the grounds on which a new trial is 
granted shall be stated in the record, was applied 
in McShane vy. Sanderson, 108 Mo. 316, although 
that case was pending at the time the act took 
effect. 

7. Appeals, When Returnable.—In Cunningham 
v. Roush, 141 Mo. 640, it was held that the Act 
of 1891 (p. 69), amending sec. 2252,R. S. 1889, 
and muking returnable to the next term appeals 
taken sixty days before, should govern all appeals 
taken after it became a law. 

8. Supreme Court, Division of.—In State v. Jack- 
son, 105 Mo. 196, it was held defendant could not 
complain that the court bel that after he took his 
appeal an amendment to the constitution of the 
State had been adopted whereby, after January 1, 
1891, the supreme court was to consist of seven 
judges, and was to be divided into two divisions 
of four and three judges respectively, and that the 
division of three judges was to have exclusive 
jurisdiction of criminal cases. The change was 








declared to be a matter of procedure only, and not 
offensive to the federal or State constitution. 

9. Same, Transfer of Cases to.—And in Schuster 
v. Weiss, 114 Mo. 158, the Act of 1885 (p. 113), 
providing for the transfer to the supreme court 
from the St. Louis Court of Appeals of all cases 
pending in the latter on January 1, 1885, was held 
to be a legitimate exercise of legislative power so 
far as the parties to the suit were concerned. 

10. Damages, Punitive, Statement of, in the Ver- 
dict.—In 1895 (Acts 1895, p. 168), an act was 
passed which, in section one, directed that in all 
actions in which exemplary or punitive damages 
were sought, the petition should state separately 
the amount of such damages sought to be recov- 
ered. Section two provided that in al! actions in 
which such damages were allowed, the amount 
thereof should be separately stated in the verdict. 
Lamberson v. Long, 66 Mo. App. 253, was an ac- 
tion for slander instituted before, and tried after, 
this Act of 1895 went into effect. The court says: 
“The assignments of error which are mainly 
pressed on our attention, are the insufficiency of 
the petition under the law in force when the case 
was tried, the insufficiency of the verdict and the 
ruling of the court upon the instructions.’ All 
these exceptions the court overruled. ‘That the 
act in question would not apply to a petition filed 
before it became a law, there can be no question; 
and so far as the decision sustains that view, it is 
in accord with all the authorities, and is beyond 
criticism. Furthermore, the disposition by the 
court of the first two assignments of error may be 
sustained on the ground that they came too late 
because made, as an examination of -the record 
discloses, only in the motion in arrest of judg- 
ment. But the decisions and statute cited by the 
court of appeals as authority for its ruling do not 
support it. To demonstrate, however, the inap- 
plicability of the three cases cited in this opinion 
as authorities for the ruling that in cases peuding 
at the time the Act of 1895 became a law, and 
afterwards tried, the damages need not be sepa- 
rately stated in the verdict, where those allowed 
were both punitive and compensatory, would take 
more space than can be given to this article. But 
an examination of these decisions will show that 
they clearly do not afford any foundation for the 
ruling they are supposed to support. It would be 
strange if they did, in view of the many decisions 
cited above which establish a different principle 
touching changes in the law of procedure, and 
which make no mention of the decisions cited in 
Lamberson vy. Long. A most casual reading of 
sec. 6594, R. S. 1889, also referred to in Lamber- 
son v. Long as preventing the actin question from 
affecting in any particular a pending action, will 
show that the court fell into a most apparent error 
in citing this section of the statute as ground for 
its rujing, so far as the verdict was concerned. 
The section in question contains two, and but two, 
provisions, namely : 

(1) The repeal of a repealing law shall not, 
without more, revive the former law. 
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(2) The repeal of a former law shall not, with- 
out more, affect any proceedings had or com- 
menced under or by virtue of the former law. 

It will be agreed at once that the first of these 
provisions does not apply to the act in question; 
and itis also very certain that the second is equally 
inapplicable to the second section of the act. In 
Hilbrant v. Donaldson, 69 Mo. App. 92, the St. 
Louis Court of Appeals, which decided Lamber- 
son vy. Long, held, in an action for malicious 
prosecution which was pending when the Act of 
1895 became a law, that the defendant could not 
complain because the verdict was drawn in ac- 
cordance with this act. By an Act of 1895 (p. 
161), which became a law June 21st of that year, 
sec. 4208, R. S. 1889, concerning the order of 
trial in criminal cases, was amended so as to re- 
quire the court to include in its instructions, 
“whenever necessary, the subjects of good char- 
acter and reasonable doubt.”? But does not the 
ruling in Lamberson v. Long exclude defendants 
indicted prior to June 21st, 1895, from the benefit 
of that amendment? And if so, are they not de- 
nied that equal protection of law secured to them 
by the constitution of the United States? ‘The 
possibility that a failure to apply to pending ac- 
tions an amendment of the law of procedure may 
work a denial of this right, gives the subject under 
consideration an importance that should induce 
everyone to do what he can to prevent a departure 
from those principles which, until so recently, 
and with a single exception, have guided our 
courts, and which guard against the infringement 
of an important constitutional right that may 
otherwise be imperilled. 


St. Louis, Mo. GEO. R. LOCKWOOD. 





CORPORATIONS—MORTGAGES—VALIDITY. 
BISHOP v. KENT & STANLEY CO. 
Supreme Court of Rhode Island, August 4, 1898. 


1. Violation of a charter provision that the corpora 
tion shall make no mortgage without consent of three- 
fourths of the stockholders does not render the mort- 
gage void, but only voidable. 

2. Stockholders may not question a mortgage exe- 
cuted by the corporation in violation of,a charter pro- 
vision that no mortgage shall be made without con- 
sent of three-fourths of the stockholders, where the 
mortgage was given in compromise of a suit against 
the corporation, and there was no bad faith, and the 
stockholders present at the next annual meeting, al- 
though not representing three-fourths of the stoek, 
approve ] the records of the special nreeting which at- 
tempted to authorize the mortgage, and the corpora- 
tion had paid an installment of interest thereon, anda 
year and a half had elapsed without action being 
taken by any stockholder. 

3. A charter provision that the corporation shall 
make no mortgage without consent of three fourths of 
the stockholders cannot be taken advantage of by the 
corporation or its creditors, but only by stockholders. 


TILLINGHAST, J.: This case isnow before the 
court upon the application of Stephen O, Edwards, 





assignee of the Kent & Stanley Company, Limited, 
who upon his petition has been made a party de- 
fendant, fora modification of the decree in said 
cause by which the same was referred to a mas- 
ter to make sale of the premises described in the 
petition, in such manner that the net balance re- 
maining in the hands of the master, after the 
payment of the amount ofthe petitioner’s lien. 
Shall be paid to bim as suchassignee; and also 
upon asimilar application of Joshua 8. Ingalls, 
who upon his petition has also been made a party 
defendant, and who claims to have a mortgage 
upon the premises described in the petition, for 
the sum of $10,000, with accrued interest, and 
who asks that said decree may be so modified as 
to provideforthe payment to him of so much of 
said net balance as is nevessary to discharge said 
mortgage. The defendant Edwards, as assignee, 
opposes the application of said Ingalls, upon the 
ground that the mortgage held by bim is invalid, 
and that he has no right to a lien upon the prem- 
ises therein described or upon the proceeds of the 
sale of the premises in the handsof the master. 
The material facts in the case are these: The 
Kent & Stanley Company, Limited, in considera- 
tion of the conveyance to it of all the property be- 
longing to the Kent & Stanley Company, agreed 
to assume all the obligations of that company. 
Said Joshua 8S. Ingalls brought an action to the 
United States Circuit Court for the District of 
Rhode Island against the Kent & Stanley Com- 
pany to recover the sum of $21,000, which had 
been paid by him for treasury stock of that com- 
pany; which he alleged he had been induced to 
purchase by false and fraudulent representations. 
Pending the trial of that case, it appearing to the 
satisfaction of the defendant’s counsel therein 
that there was very little doubt that a verdict 
would be rendered against the company for the 
full amount of the plaintiff’s claim, with interest, 
and also that such a verdict would end the com- 
pany, thatis, that it would be unable to meet 
such a liability,—they advised a settlement; be- 
lieving that if a compromise could be effected, 
whereby a small part of the claim could be 
paid at once, and the balance postponed for a 
considerable time, the company would be able to 
*-weather the gale and get through.’’? Thereupon 
an agreement was made between said Ingalls and 
the officers of the Kent & Stanley Company, Lim- 
ited, and its counsel], by the terms of which the 
Kent & Stanley Company, Limited, was to pay In- 
galls $1,500 in cash. $1.500 in unsecured notes of 
the company, and $10.000 in a note of the company, 
secured by mortgage upon real estate, $1,000 to be 
payable each year from the date of the mortgage, 
which was December 22, 1896, and the balance at 
the end of five years from such date, with interest 
at 5 per cent., and also to issue to him 60 shares 
of the preferred stock at par; and thereupon the 
action was entered ‘Settled.’’ In order to carry 
out this agreement, a special meeting of the 
stockholders was duly called for January 5, 1897, 
at which meeting the total number of shares rep- 
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resented was 2,784; the record not showing what 
part of this was preferred and what part common 
stock. 1,773 shares voted in favor of the proposi- 
tion of settlement as above indicated, and 1,011 
shares voted against it. The vote was declared 
carried by the pre-ident, and subsequently the 
mortgage was executed by the proper officers of 
the company, in pursuance of the authority of 
said vote, and was delivered to said Ingalls, and 
by him duly recorded. On January 20, 1897, the 
annual meeting of the stockholders of said com- 
pany was held, at which, among other things, 
the records of the last meeting—the one first 
above referred to—were read and approved. After 
the holding of said first-mentioned meeting, 
Messrs. Wilson & Jenckes, of counsel for the de- 
fendant, notified said Ingalls that the mortgage in 
question had been duly approved by the stock- 
holders. June 21, 1897, the said company paid the 
interest on said mortgage note for six months, 
amounting to $250. Since the said meeting of the 
stockholders at which said vote of settlement was 
passed, no stockholder of the company has made 
any objection tothe giving of said mortgage or 
the making of the settlement. Section 4 of the 
charter of the defendant corporation provides as 
follows: ‘‘Sec.4. The holders of preferred and 
common stock issued under authority ,of this act 
shall have an equal voice in the management of 
the corporation on all questions of majorities and 
quorums andno bond of this company shall be 
issued, nor shall any mortgage be made upon any 
of its property, without the consent of the holders 
of record of at least 75 per cent. of the preferred 
and of the common stock.” At the time of the 
meeting on January 5, 1897, the capital stock of 
the company consisted of 2,940 shares of preferred 
and 2,000 shares of common stock. On December 
3, 1897, a receiver of the corporation was ap- 
pointed, and on January 15, 1898, the corporation 
filed its voluntary petition in insolvency. It has 
since been adjudged insolvent, and the defendant 
Edwards has been appointed assignee. 

In view of the foregoing facts, the question 
raised is whether said mortgage is valid. The de- 
fendant Edwards claim that it is not, but thatit 
is absolutely-null and void, because it was made 
without the consent of the holders of the requisite 
amount of stock. ‘The defendant Ingalls, on the 
contrary, claims that the mortgage is valid, on the 
grounds: (1) That the corporation is estopped 
to deny its validity; that one dealing with a cor- 
poration has aright to presume that instruments 
duly executed by tbe officers, and within the scope 
of the powers of the corporation, are duly author- 
ized. (2) That a corporation receiving the ben- 
efit of amortgageis estopped to deny its validity. 
(3) That neither the creditors nor the assignee in 
insolvency can question the mortgage. And (4) 
that acquiescence by the corporation ratifies the 
mortgage. 

We think it is very clear, in the first place, that 
the mortgage in question is not void, but at most 
is only voidable. The making thereof was un- 





questionably an act within the scope of the cor- 
porate powers of the defendant company, although 
the power to give the mortgage was not exercised 
in accordance with the charter. Haynes v. Cov- 
ington, 13 Smedes & M. 408; City of Memphis v. 
Ensley, 6 Baxt. 553; Mining Co. v. Baker, 3 Ney. 
386; Ditch Co. v. Zellerbach, 37 Cal. 543. Even 
if the charter had expressly provided that a mort- 
gage given without the consent of the holders of 
the requisite amount of stock *‘should be void and 
of no effect,’’ there is abundance of authority to 
the effect that then it would be only voidable. 
Beecher vy. Mill Co., 45 Mich. 103,7 N. W. Rep. 
695, and cases cited; Bowen v. Johnson, 17 R. I. 
779, 24 Atl. Rep. 830; Colt v. Commercial Co., 20 
R. I. —, 37 Atl. Rep. 311; Pearsoll v. Chapin, 44 
Pa. St. 11-17; Green v. Kemp, 13 Mass. 515; Har- 
vey v. Varney, 98 Mass. 120. See also State vy. 
Richmond, 26 N. H. 237, 239. The reason upon 
which these and other similar cases are based is 
that where the evident intention of the statute is 
to furnish protection to certain determinate indi- 
viduals, and no question of public policy is in- 
volved, the purpose of the statute is sufficiently 
accomplished if such persons are given the liberty 
of avoiding it. ‘The statute in the case at bar was 
manifestly passed for the protection of the stock- 
holders of the defendant corporation only. The 
corporate property, represented by both the pre- 
ferred and common stock was not to be incum- 
bered without the consent of stockholders holding 
at least three-fourths of said stock. Hasty and 
ill-considered action would thus be avoided, and 
the will of the large majority of the stockholders 
only would control. But, while it was clearly the 
right of the stockholders to insist upon the strict 
observance of said provision, yet, as it was made 
solely for their benefit, they could undoubtedly 
waive their right to such observance, and thereby 
make valid and binding what otherwise would not 
have been binding upon them. See American 
Nat. Bank v. Oriental Mills, 17 R. I. 551, 23 Atl. 
Rep. 795. No stockholder in the defendant cor- 
poration has taken any steps to avoid the mort- 
gage in question, although more than a year and 
a half has elapsed since it was given; .the records 
6f the meeting at which it was voted to give the 
same were duly approved by the stockholders 
present at the next meeting thereof, which was 
the annual meeting—see Society v. Paddock, 80 
Ill. 263 (although it should here be stated that the 
holders of the required amount of stock to approve 
the giving of a mortgage were not present at said 
annual meeting); and the corporation itself has 
ratified the act, to the extent of paying the first 
installment of interest on the mortgage. More- 
over, the mortgage was given for a valuable con- 
sideration, and no question is made that the par- 
ties thereto acted in the utmost good faith in the 
entire transaction. In view of these facts, it is 
clear, we think, that so far as the corporation is 
concerned the mortgage is a valid and binding 
instrument. Railway Co. v. Gentry, 69 Tex. 625, 
8S. W. Rep. 98; Campbell v. Mining Co., 51 Fed. 
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Rep. 1; Thomp. Corp. § 6159; Boyce v. Coal Co., 
37 W. Va. 73, 165. E. Rep. 501; Pittsburg, C. & 
st. L. Ry. Co. v. Keokuk & H. Bridge Co., 131 U. 
S. 371. 9 Sup. Ct. Rep. 770; Boston & P. R. Corp. 
vy. New York & N. E. R. Co., 13 R. I. 265. 

The only remaining question which we need to 
consider, therefore, is whether the creditors of 
the corporation, who are represented by the as- 
signee, can take advantage of the defect in the 
mortgage. ‘The answer to this question depends 
upon the construction to be put upon the charter 
provision above recited. Does it include credit- 
ors, or does it apply solely to the stockholders of 
the corporation? We think, as already intimated, 
that it was enacted solely for the protection and 
benefit of the stockholders, and hence that cred- 
itors of the corporation cannot be heard to ques- 
tion the validity of the mortgage on the ground 
that the requisite amount of stock was not repre- 
sented. Hervey v. Railway Co., 28 Fed. Rep. 169, 
is clearly in point. There the creditors of the 
company, who were parties to the bill, contended 
that in the execution of the mortgages in question 
certain requirements of the statute of Illinois were 
not observed, and consequently that said instru- 
ments were void. But the court (Harlan, J., de- 
livering the opinion) held that the objection could 
not avail, for several reasons, one of which was 
that, as the railroad company admitted the exe- 
cution and delivery of the mortgage, ‘‘it must, as 
between the company and its creditors, be deemed 
a valid instrument.’’ ‘The provisions in the Act 
of 1872,”’ said the court, ‘‘making the assent of a 
given number of stockholders essential to the 
validity of a mortgage. is primarily, if not ex- 
clusively, for the benefit of stockholders. [If it 
be conceded that stockholders of a railroad cor- 
poration formed under the Act of 1872 could, as 
against bona fide holders of bonds secured by a 
mortgage executed by such corporation, defeat a 
mortgage not executed with the expressed assent 
of the requisite number of stockholders, it does 
not follow that the creditors of the corporation 
could raise any such question. Under the cir- 
cumstances disclosed by the record, the stock- 
holders of the Paris & Terre Haute Railroad Com- 
pany are estopped to say that the mortgage is not 
«a valid security. according to its terms, for the 
payment of the bonds intended to be secured by 
it. Much less can creditors urge such an objec- 
tion, particularly when the State has not by any 
direct proceeding questioned the validity of the 
mortgage under the Act of 1872.°° In Watt’s Ap- 
peal, 78 Pa. St. 394, the court states the law thus: 
‘‘When an act done by directors isin excess of 
their authority, yet ifit has been done with the 
bona fide intent of benefiting the corporation which 
they represent. and a shareholder, knowing 
thereof, does not dissent within a reasonable time, 
his assent to the act will be presumed, and he will 
be estopped from gainsaying it.’’ Mr. Jones, in 
his work on Real Property (section 153), says: 
‘A mortgage by a corporation, made without the 
assent or vote ofa certain portion of its stock- 








holders, as required by statute, can be attacked 
only by tbe corporators. Objection toits validity 
cannot be made by the corporation itself in de- 
fense to a suit to foreclose the mortgage. Such a 
provision is for the protection of the stockholders, 
and they alone are wronged by the execution of a 
mortgage in violation of the statute, and they 
alone can raise the question of the validity of the 
mortgage.”’ Mr. Beach, in his work on Private 
Corporations (section 744), says: ‘The corpo- 
rators, and no one else, can raise objections to 
proceedings under acts restricting the power of 
the directors to mortgage.” See, also, Thomas v. 
Railway Co., 104 Ill. 462; Fountaine v. Railway 
Co., L. R.5 Eq. 323; Gano v. Railway Co., 60 
Wis. 15,17 N. W. Rep. 15; Jn ve Romford Canal 
Co., 24 Ch. Div. 92. Weare of opinion, also, that. 
in view of the facts appearing in the case at bar, 
the stockholders, by acquiescing in the mortgage 
in question, would now be estopped from setting 
up its invalidity, even if they were disposed to do 
so, which they evidently are not. Sheldon Hat 
Blocking Co. v. Eickemeyer Hat Blocking Mach. 
Co., 90 N. Y. 607. Itis true that knowledge of 
the giving of the mortgage on the part of all the 
stockholders is not shown, but it may be pre- 
sumed from the settlement of the suit aforesaid, 
and the record of the mortgage. Weare aware 
that there is some conflict of authority upon the 
question hereinbefore considered, as to the valid- 
ity of a mortgage or other contract which is not 
made and executed in strict compliance with the 
charter provisions; but wethink the decided pre- 
ponderance thereof at the present time is in ac- 
cordance with the doctrine above stated. And, 
moreover, as said by the court in Campbell v. 
Mining Co., 51 Fed. Rep. 1, in commenting on 
the cases which take the view that a contract nct 
made in strict accordance with the charter re- 
quirement is void: ‘In considering these cases 
the conclusion would be reached that, where the 
officers of a corporation had not proceeded in the 
manner provided by law. their acts would be void. 
But there appears to have been drawn a distine- 
tion between cases where the corporation has no 
power to act, and those where it has such power, 
but fails to perform the acts in question in the 
mode or manner provided by law. In the former 
the acts are void; in the latter, voidable.’’ This 
distinction is also recognized in Zabriskie v. Rail- 
road Co., 23 How. 398. See, also, Wood v. Water- 
works Co., 44 Fed. Rep. 150; Pittsburg, C. & St. 
L. Ry. Co. v. Keokuk & H. Bridge Co., 131 U.S. 
371, 9 Sup. Ct. Rep. 770. : 

We therefore decide that the defendant Ingalls 
is entitled to be paid the amount due on his said 
mortgage out of the funds in the hands of the as- 
signee before declaring a dividend in favor of the 
other creditors. 

Norre.—Recent Decisions on the Power of Corpo- 
ration to Convey, Lease or Mortgage its Property.— 
A resolution of the board of directors ofa corporation 
which authorizes a director ‘to make contracts of 
sale of the lands of the company” does not authorize 
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such director to convey land as attorney in fact of the 
corporation. Green v. Hugo (Tex. Sup.),17 S. W. 
Rep. 79, 81 Tex. 452. It is immaterial whether the 
grantees of a deed from a corporation made by the 
president had actual notice of the president’s want of 
power to make the deed, since they are presumed to 
know the provisions of the company’s charter, and 
that it cannot delegate greater powers than there con- 
ferred. Fitzhugh vy. Franco-Texan Land Co. (Tex. 
Sup.), 16S. W. Rep. 1078, 81 Tex. 306. Tue stock- 
holders of a waterworks corporation, organized under 
the laws of Kansas, met at Natchez, Miss., and passed 
resolutions authorizing its board of directors to issue 
bonds, and execute a mortgage to secure such bonds, 
which the board of directors did in pursuance of such 
resolution. Held that, though the stockholders’ 
meeting was illegal, the mortgage was valid, inas- 
much as the board of directors had power to mort- 
gage the property without special authority, unless 
restrained by the charter or by-laws or the law of 
Kansas. Thompson v. Natchez Water & Sewer Co. 
(Miss.), 9 South. Rep. 821, 68 Miss. 4238. Where a 
written instrument which recites that a corporation 
bas mortgaged certain property, but which does not 
state the names of the officers of the corporation, nor 
that it has authorized the execution of such an instru- 
ment, is executed by one B, president, and one C, 
secretary and treasurer, sealed with their seals, and 
acknowledged by them as their act, such instrument 
will not be held to be an equitable mortgage in the 
absence of allegations and proof that it was attempted 
to be executed by the corporation, or its authorized 
agents, as security for an obligation of the corpora- 
tion. Brown v. Farmers’ Supply Depot Co. (Oreg.), 
32 Pac. Rep. 548. A transfer of land by a de facto 
corporation is valid as against all parties except the 
State. Crenshaw v. Uliman (Mo.), 20S. W. Rep. 1077. 
Persons who have acquired all the stock of a corpo- 
ration have a legal right to cause it to mortgage its 
property in an amount exceeding its value, where no 
statutes are contravened, and,the stockholders do not 
resort to any deception or fraud to attract investors 
to purchase the mortgage bonds. Belden v. Burke, 
25 N. Y. S. 601, 72 Hun, 51. Laws 1848, ch. 40, see. 2, 
as amended by Laws 1864, ch. 517, providing that a 
corpvuration, with the written assent of the stock- 
holders owning two-thirds of the capital stock, may 
mortgage its property,to secure debts, is intended for 
the benefit of stockholders only, and judgment cred- 
itors of the corporation cannot object to a mortgage 
on the ground that it was given witbout such assent. 
Market v. Fulton Nat. Bank v. Jones, 27 N. Y. S. 677, 
7 Mise. Rep. 207. A chattel mortgage executed by 
the president and secretary of an insolvent corpora- 
tion, with the knowledge and consent of all the stock- 
holders, is valid. Kalamazoo Spring & Axle Co. v. 
Winans, Pratt & Co. (Mich.), 64 N. W. Rep. 23. The 
president of a corporation organized under Rev. St. 
1894, sec. 5054 (Rev. St. 1881, see. 3854), providing that 
its business should be managed by a board of direc- 
tors, has no power, by virtue of his office, to mortgage 
the property of the corporation to secure pre existing 
corporate debts. National State Bank v. Vigo County 
Nat. Bank (Ind. Sup.), 40 N. E. Rep. 799. Where a 
mortgage of a corporation contained a copy of resolu- 
tions adopted by the directors, showing authority for 
the making of such mortgage, no further proof is 
necessary to a prima facie showing of authori- 
zation by the directors. Hayden vy. Lincoln City 
Electric Ry. Co., 48 Neb. 680, 62 N. W. Rep. 73. 
An in-trument averring that the parties had set their 
hands and seals thereto, with an attesting clause al- 





leging that a corporation party thereto had signed, 
sealed and delivered it in the presence of two wit- 
nesses, who signed their names thereto, sufficien!ly 
avers as against a demurrer, that the seal attached in 
behalf of the corporation was its common or corporate 
seal. Jacksonville, M., P. Ry. & Nav. Co... Hooper, 
160 U. 8. 514, 16S. C. Rep. 379. One who claims un- 
der a deed without a seal, executed by the president 
of a corporation to himself, must show that it was ex- 
ecuted under a resolution of the directors, entered on 
the records of the corporation, or ratified by such a 
resolution. Fudickar v. East Riverside Irr. Dist., 
109 Cal. 29,41 Pac. Rep. 1024. The consent of stock- 
holders necessary to authorize a lease is also required 
for the cancellation of said lease. Henry v. Pitts- 
burgh, C., C. & St. L. Ry. Co. (Com. Pl.), 2 Ohio N. 
P. 118. The trustees of Berkley Springs could not 
lease the property to another, so as to authorize the 
latter to exercise the powers of the trustees regard- 
ing the property, without legislative consent. Smith 
v. Cornelius (W. Va.), 23S. E. Rep. 599. A corpora- 
tion has power to mortgage its property to secure the 
individual debt of one of its officers, where the stock- 
holders do not object, and no right of creditors inter- 
venes. Osborn v. Montelac Park (Sup.), 35 N. Y. 3. 
610, 89 Hun, 167. A mortgage by a business corpora- 
tion of all its property to secure its creditors does not 
violate Laws 1888, ch. 394, prohibiting such a corpora- 
tion from mortgaging its property for any other than 
the legitimate purposes of its business. New Britain 
Nat. Bank v. A. B. Cleveland Co., 36 N. Y. S. 387, 91 
Hun, 447. Gode 1886, sec. 1664, subd. 7, prohibiting 
the pledge by a corporation of its property without 
the consent of its stockholders, is for the benefit of the 
stockholders, and cannot be taken advantage of by 
creditors. Barrett v. Pollak Co. (Ala.),18 South. Rep. 
615. <A provision, in the charter of a manufacturing 
corporation, that its property shall not be mortgaged, 
couveyed, or pledged except by authority from its 
stockholders, is for the benefit of stockhulders, and 
not of creditors, and applies to its permanent prop- 
erty only, and not to its product, which is manufact- 
ured to be disposed of; and a creditor cannot avail 
himself of the provision to have set aside a pledge of 
such product. Alabama Iron & Steel Co. v. M Keever 
(Ala.), 20 South. Rep. 84. A private corporation, un- 
less restrained by statute, may legitimately deal with 
its property as an individual deals with his. Lever- 
ing v. Bimel (Ind. Sup.), 45 N. E. Rep. 775. The right 
given a corporation by its charter to hold real estate a 
building carries with it the right to lease them, aad it 
is no objection to the validity of such lvase that the 
business in which tbe property is to be used is one 
which the corporation is not authorized to carry on, 
and that the rental is a share of the net profits. Nye 
v. Storer (Mass.), 46 N. E. Rep. 402. Itis not ultra 
vires for a manufacturing corporation to give away 
some of its manufactured goods for the purpose of ex- 
tending the reputation thereof. Steinway v. Steinway 
& Sons (Sup.),40 N. Y. S. 718, 17 Mise. Rep. 43. A 
corporation incorporated and organized under the 
laws of Ohio, which abandons its business in Ohio, and 
removes its plant to an other State, and there proceed to 
do business as an Ohio corporation under a certificate 
of authority from such other State, may, nevertheless, 
execute in such other State a mortgage upon its real 
estate in Ohio, which, when properly recorded, will 
operate as a lien upon its real estate in Ohio. Lat- 
timer v. Mosaic Glass Co., 13 Ohio Cir. Ct. Rep. 163. 
One claiming under the deed of acorporation executed 
without the corporate seal by persons signing as 


trustees must show aflirmatively that it was author- 
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ized by aresolution of the directors entered on the 
records of the corporation, or that it was ratified by 
such a resolution. Barney v. Pforr (Cal.), 48 Pac. 
Rep. 987. 


JETSAM AND FLOTSAM. 


rHE LIABILITY OF LANDOWNERS TO CHILDREN. 


The conclusion was reached in a recent leading article 
that upon principle the !aw ought not toimpose upon 
a landowner a special liability to children entering 
his land without permission, although the children 
were attracted by his method of making beneticial use 
of his premises. 11 Harvard Law Review, 349, 434. 
There is upon this question a remarkable conflict of 
authority. The line of decisions has attained a cer- 
tain notoriety as the ‘“‘turn table cases; but an ex- 
haustive review of the authority must include, as did 
the principal article, an examination of collateral 
cases where the injury was the result of other benefti- 
cial user. 

In the few months since the publication of the arti- 
cle referred to the main question has been considered 
in several decisions. Of first importance are the de- 
cisions in jurisdictions where the question was yet an 
open one. In the very case of injury from a turn- 
table two New Jersey courts—the Supreme Court and 
the Court of Errors and Appeals—declare in able 
opinions, though with dissent in each case, that there 
is no special duty cast upon the landowner to protect 
the child. Onthe other hand, the Illinois court, in 
the case of an injury in a grain elevator, evidently in- 
clines to the opposite view. In Michigan, the court 
distinguishes an unguarded street car from a turn- 
table; yet the decision notes the conflict of authority, 
and eautiously inclines toward the decisions for the 
landowner. Again, the North Dakota court held for 
the landowner in the case of an injury toa child by 
coming in contact with moving shafting; and in a 
dictum an opinion is clearly indicated adverse to the 
turn-table cases. Upon the whole, then, these last 
cases distinctly follow the tendency of the decisions 
of late years to deny that the landowner is under any 
special liability to the child. Turess v. New York, S. 
& W. R. RB. Co. (N. J. Sup.), 40 Atl. Rep. 614; Dela- 
ware, L. & W. R. R. Co. v. Reich (N.J. C. A.), 40 Atl. 
Rep. 682; Kaumeier v. City Electric Ry. Co. (Mich.), 
74 N. W. Rep. 481; O’Leary v. Brooks Co. (N. Dak.), 
75 N. W. Rep. 919; Siddall v. Jansen (IIl.), 48 N. E. 
Rep. 191. 

When a State has once committed itself to the turn- 
table doctrine that State cannot be expected to depart 
from it upon the precise facts; but in such States the 
policy first declared by Minnesota is followed, and the 
courts refuse to extend the principle to cases of other 
beneficiai user of land, however undistinguishable 
those cases be in principle from the turn-table cases. 
The case for the child will receive some support from 
alate English decision that a landowner is undera 
special liability to keep that part of his premises 
which abuts upon a highway safe for children. Re- 
cent American authority, however, upon the collateral 
question, inclines wholly the other way. Indeed, it 
commends itself to common sense that ‘‘a landowner 
cannot be bound to guard every stairway, shed, tree 
and open window, so that achild cannot climb toa 
precipitous place and fall off,” or ‘‘every pond and 
excavation so that he fall not in,” or ‘tevery switch 
yard and mill so that he do not enter,” or “every coil 
of rope on shipboard, that he be not entangled.” And 





so the several cases hold. San Antonio & A. P. R. R. 
v. Morgan (Tex.), 45 8S. W. Rep. 189, 374, 46 Id 28; 
Harred v. Watney, 78 Law Times Rep. 788; Hackney 
v. Wolloston (Minn.), 75 N. W. Rep. 1037; Stendall v. 
Boyd (Minn.), 75 N. W. Rep. 735; Jackson v. Louis- 
ville & N. R. R. (Ky. C. A.), 46S. W. Rep. 5; Buck v. 
Amory Co., 1 N. H. Reporter, 182. 

The general result of these late authorities is to 
eliminate the fiction of an “implied invitation” or 
“allurement,” or a “constructive intent” from the 
argument for the child, and to eliminate the theory of 
the absolute immunity of the landowner from obliga- 
tion to trespassers from the argument for the land- 
owner. There remains a clear issue of public policy: 
does the danger of occasional harm to children out- 
weigh the benefit to the community of leaving owners 
unfettered in making beneficial use of their land?— 
Harvard Law Review. 
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1. ABSTRACTERS — Liabilities.—One who purchases 
real estate on the faith of a certificate of title furnished 
to his vendor by a bonded abstracter may maintain an 
action for damages grounded on the failure of the ab- 
stracter to make the proper search and true certificate. 
—GaATE CITY ABSTRACT Co. V. Post, Neb., 76 N. W. Rep. 
471 

2. ADMINISTRATION—Allowance of Claim to Legal Rep- 
resentatives.—Under an act of congress for the relief 
of ‘‘the estate” of a deceased claimant for the proceeds 
of cotton owned by him, but seized and sold by the 
government during the Civil War, and referring the 
claim of his “legal representatives” to the court of 
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claims for adjustment, the amount recovered in such 
proceedings became assets of his estate, and subject to 
the claims of his creditors.—Brig@s Vv. WALKER, U. 8. 
8. C., 198. C. Rep. 1. 

3. ADMINISTRATION—Courts—Jurisdiction.—Since the 
probate court bas no jurisdiction to determine disputed 
titles, it may determine the validity of a bequest only so 
far as necessary on a controversy clearly within its 
statutory jurisdiction. Hence, it may grant distribu- 
tion on the ground of intestacy resulting from an in- 
valid bequest only when the invalidity is plainly ap- 
parent on the face of the bequest. This on the theory 
that noquestion of title really exists.—APPEAL OF 
MACK, Cunn., 41 Atl. Rep. 242. 

4. ADVERSE POSSESSION — Computation of Period.— 
The statute of Jimitations does not run upon a cause of 
action for the recovery of real property while the per- 
son who claims title thereto is absent from the State. 
—ARD V. WILSON, Kuan., 54 Pac. Rep. 511. 

5. ARBITRATION.—A valid award in defendant’s favor 
on a commun-law arbitration is a bar to plaintiff’s re- 
covery in an action on the same matter, as Cude, §§ 283, 
288, providing that, “in order to muke future arbitra- 
tions obligatory and binding on the parties,” they shall 
pursue a certain prescribed method, and declaring that 
if the method is pursued the award may be filed in the 
clerk’s office and judgment be entered thereon, do not 
attempt to abolish conmon-law arbitrations, but merely 
to give un award under statutory arbitration the force 
and effect of a judgment, and enforceable in like man- 
ner, which was never the case with an award under a 
common-law arbitration.—MCCLELLAND V. HAMMOND, 
Colo., 54 Pac. Rep. 538. 

6. ASSIGNMENTS FOR CREDITORS — Constructive As- 
siguments.— Laws 1596-97, p. 1089, §1, provides that every 
general assigument and every conveyance by a debtor 
of substantially all of his property in preferential pay- 
ment of a prior debt shall inure to the benefit of all 
creditors equally. Held, that where a bill seeking to 
have several absolute transfers declared a general as- 
signment does not show that the transfers were so con- 
nected as to constitute but one transaction, nor that 
they covered ali, or substantially all, of the debtour’s 
property, nor that they were subsequent to the enact- 
ment of said statute, it is wanting in equity.—LEHMAN- 
Duk CO. V. GRIEL Bros. Co., Ala., 24 South. Rep. 49. 

7. ASSIGNMENTS FOR CREDITORS — Recovery of Prop- 
erty by Assignee.—Defendant accepted stock froma 
partuership without consideration, not in the usual 
course of business, and within 30 days prior to insolv- 
ency proceedings against it, but ignorant that the 
transfer was in fraud of creditors. When sued by the 
assignee forthe stock, he denied the assignee’s right 
to it, but did not set up the right of any one else except 
the partvers, and he was not requested by them to de- 
fend their titles as partners or as individuals. Held, 
that he was not entitled to counsel fees, on rendition 
ofa judgment for plaintiff, because of being in doubt 
whether it was individual or partnership property, nor 
because an individual creditor of one of the partners 
had attempted to attach that partner’s interest in the 
stock.—SaNGER V. RYAN, Cal., 54 Pac. Rep. 522. 

8. ASSUMPSIT—Money Had and Received.—If one re- 
ceives a payment from the government,to which an- 
other is legally entitled, as between themselves a 
promise to pay it over is implied, and an action for 
money had and received will lie for its recovery.— 
LEETE V. PaCIFIC M'!LL & MINING Co.,U. S.C. C., D. 
(Nev.), 88 Fed. Rep. 957. 

9. ATTACHMENT — Property Pledged as Collateral.— 
The interest of a pledgor in certain bank stock that he 
had pledged as collateral security for certain indebt- 
edness was subject to seizure in attachment proceed- 
ings and sale on execution against such pledgor under 
the provisions of sections 5863, 5366, Rev. Codes.—SEC- 
OND NaT. BANK OF GRAND ForKS V. FIRST NAT. BANK 
OF ST. THOMAS, N. Dak., 76 N. W. Rep. 504. 

10. BanKs — Deposit of State Funds—Loan.—Where a 
State treasurer places State funds ina national bank, 








subject to check, the bank giving security therefor, 
and agreeing to pay interest on daily balances, the 
transaction is a deposit, and not a loan to the bank.— 
STATE OF NEBRASKA V. FIRST NAT. BANK OF ORLEANS, 
U.S.C. C., D. (Neb.), 88 Fed. Rep. 947. 


1l. BANKS AND BANKING—Insolvency — Claims.—The 
rule declured in Bank v. Branch, 45 Pac. Rep. $8, 57 
Kan. 27, as governing proof of claims by and dividends 
to creditors of an assigned corporate estute, where 
such creditors held notes negotiated and guurantied 
by the corporation, and secured by mortgages on real 
estate (that is, thut dividends should be paid out upon 
the amount remaining unpaid upon such claims after 
such creditors should have exhausted their special 
liens), is here held controlling in respect to the dis- 
tribution of the estate of an insolvent banking corpo- 
ration in the hands of a receiver appointed under the 
provisions of the State banking law.—CITIZENS’ Bank 
OF MOUND CITY V. STaTE, Kan., 54 Pac. Rep. 510. 


12. BAsTARDY — Evidence.—To sustain a finding of 
guilty in the trial ofa bastardy case inthe district 
court of the proper county, itis necessary tu show by 
the evidence that the mother, at the time of the birth 
of the alleged bastard, was an unmarried person.— 
JOHNSON V. STATE, Neb., 76 N. W. Rep. 427. 


13. CARRIERS OF PaSSENGERS—Exemplary Damages. 
—Exemplary damages cau be recovered against a rail- 
road where the conductor of its passenger train, on be- 
ing told by the station agent that he had checked 
plaintiff's baggage, but had not had time to get hima 
ticket and that plaintiff would pay him on the train, 
told the agentto sell plaintiffa ticket, and he would 
hold the train, and then, when they were in the station 
getting the ticket, wantonly and willfully caused the 
train to leave.—GILLMAN V. FLORIDA CENT. & P. R. Oo., 
S. Cur., 31S. E. Rep. 224. 


14. CHARITIES — Perpetuities.—The rule against per- 
petuities is aimed against undue restraints on aliena- 
tion. A devise to a named bishop and his successors, 
without such restraint, does not offend against the 
rule.—LaMB V. LYNCH, Neb., 75 N. W. Rep. 428. 

15. CONTRACTS OF INDEMNITY — Joint Liability of In- 
demnitor and Indemnitee.—Civ. CodeCal § 2777, which 
declures that one who indemnifies another “uguinst an 


actto be done by the latter is liable jointly with the - 


person indemnified, and separately to every person in- 
jured by such act,” is not limited to cases where the in- 
demnitee binds himself, or is bound by law,to do some 
act which may result in damage to another, or to cases 
in which the indemuitor is held to be a joint trespasser 
or tort-feasor with the indemnitee; but it includes all 
cases cf indemnity against future contingencies. It 
therefore makes a policy of insurance against liability 
for personal injuries of employees inure directly to the 
benefit of an employee injured, and allows him to sue 
his employer and the insurance company jointly, if he 
so elects.—MoOoRE V. LOS ANGELES IRON & STEEL CO., 
U. 8. C.0C.,8. D. (Cal.), 89 Fed. Rep. 73. 

16. CORPORATIONS — Authority of President.—Where 
the president and treasurer of a corporation signed the 
corporate name ofthe company, by himself, us presi- 
dent and treasurer, toa note containing a warrant of 
attorney, and placed the seal of the corporation 
thereon, the act was prima facie that ofthe corpora- 
tion.—ANDERSON TRANSFER CO. V. FULLER, Ill., 51 N. 
E. Rep. 251. 

17. CourTs—Superior Courts — Jurisdiction.—Const. 
art. 6, §5, giving the superior courts jurisdiction of 
cases in which the demand, exclusive of interest, 
amounts to $300, Joes not give them jurisdiction of an 
action on a note originally for less than $300, but which, 
by compounding the interest, has created a new prin- 
cipal, amounting to morethan $300.—CHRISTIAN V. SU- 
PERIOR COURT OF SAN DIEGO Counrry, Cal., 54 Pac. Rep. 
518. 

18. CRIMINAL EVIDENCE — Seduction.—Evidence that 
defendant, although engaged to another, waited on 
prosecutrix as a suitor, and said that he would ‘‘show 
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her a hot time,” and that afterthe act he said he was 
going to her bouse for sexual intercourse, sufficiently 
corroborates prosecutrix in a prosecution for seduc” 
tion. STALE V. HUGHES, Iowa, 76 N. W. Rep. 620. 

19. CRIMINAL Law — Homicide.—Defendant who had 
done the killingin attempting, as a peace officer, to 
make an arrest, having testified that he had not taken 
one or more intoxicating drinks just before the killing, 
it was admissible to prove in rebuttal that he had done 
so; that not being a collateral or irrelevant matter.— 
STEPHENS V. COMMONWEALTH, Ky., 478. W. Rep. 229. 

20. CRIMINAL Law — Instractions.—W bie the bias or 
ill will of a witness should always be considered by a 
jury in weighing his evidence, it is not the province of 
the court to instruct the jury that but little or no cre- 
dence should be given to the testimony of a witness, 
because of his ill will.—NORWOOD V. STATE, Ala., 24 
South. Rep. 53. 

21. CRIMINAL LAW—lInstructions.—After a jury had 
been out all night, and returned unable to agree, the 
court instructed them to let each try as hard as he 
could to be persuaded, instead of trying to persuade 
the others, and to try and persuade themselves, and 
for those who did not agree with the rest to see if, by 
looking over the testimony carefully and listening to 
the arguments of those not agreeing with them, they 
could not come to the same verdict. Held error, since 
it had a tendency to make the jurors feel that they 
must yield their convictions and agree with the ma- 
jority.—PKOPLE V. ENGLE, Mich., 76 N. W. Rep. 602. 

22. CRIMINAL Law—Larceny — Recent Possession.— 
The strength of the presumption of guilt raised by the 
possession of property recently stolen is for the jury.— 
STATE V. MANDICH, Nev., 54 Pac. Rep. 516. 


23. CRIMINAL Law—Lewdness— Indecent Exposure.— 
Under Code 1878, § 4012, defining “lewdness” as a de- 
signedly open and indecent or obscene exposure of the 
person, an indictment Chargiug defendaut with will- 
fully, unlawfully and designedly making an open, in- 
decent and obscene exposure of his person, in a public 
place, sufficiently describes the offense.—STaTE v. BAU 
GUESS, lowa, 76 N. W. Rep. 508. 


24. CRIMINAL LIBEL—What Constitutes—Corpus De- 
licti.—The corpus delictiof the crime of libel is uot the 
editorship or proprietorship of the paper in whicn the 
libel was published, but the malicious publication.— 
PEOPLE V. MILLER, Cal., 54 Pac. Kep. 523. 


25. DekpDs—Conditions Subsequent—Municipal Cor- 
porations.—The Clause in a deed to a wunicipality, 
based on a Valuable consideration, reciting that ‘‘no 
buildings for any other municipal purpose than that 
of a city hall shall ever be erected on the granted 
premises,” is merely a declaration of the use intended, 
and dues not create a condition subsequent, inasmuch 
as there ure no words relating to a re-evtry or furteit- 
ure.—ECRKOYD V. COGGKSHALL, R. I., 41 Atl. Rep. 260. 


26. DekDsS—Fraud—Substitution of Instruments.—A 
son, to accommodate his stepfather in obtaining a 
loan, agreed to mortgage his place for a certain sum. 
The stepfather produced a mortgage, which the sun 
and his wife read over, and they agreed to sign it. On 
the same day they went toa notary, and the stepfather 
handed him an instrument, which the son and his wife 
signed without reading, suppusing it to be the mort- 
gage previously read, but which was, in fact, a quit- 
claim deed. Held that, as between the pa:ties, where 
the rights of innocent third persons had not inter- 
vened, the deed should be set aside as fraudulent and 
void on account of the confidential relations between 
the parties.—GIVAN V. MasTERSON, Ind., 51 N. E. Rep. 
237. 

27. ELECTIONS—Ballots—Names of Candidates.—The 
fact that the statutes do not expressly prohibit print- 
ing the name of a candidate nominated vy two purties 
on the ballot twice does nut justify mandamus to com- 
pel the clerk to so print the name, since, to justify 
mandamus, the duty must be positive aud clearly im- 
posed.—STATE V. ANDERSON, Wis., 76 N. W. Rep. 482. 





28. EVIDENCE-—Statute of Foreign State—Presump- 
tions.—In the absence of proof of the law of another 
State on any subject, when involved in litigation here, 
it will be presumed to be the sume as the law of this 
State.—WELTON V. ATKINSON, Neb., 76 N. W. Rep. 473. 


29. FEDERAL CouRTS—Supreme Court—Jurisdiction 
to Review State Court.—The supreme court has no ju- 
risdiction to review a decision of a State supreme court 
based entirely on grounds arising under the laws of 
the State, though it should appeur that a question in- 
volving rights under the constitution or statutes of the 
United States might have been made under the plead- 
ings.—CALIFORNJA NaT. BaNK OF SAN FRANCISCO V. 
THoMas, U.S. 8S. C., 198. C. Rep. 4. 


30. FRAUDULENT CONVEYANCES.—It being clear that 
the assignur’s intention in making an assignment toa 
creditor was to defeat bis other creditors, and the con- 
sideration being inadequate, it will be treated as se- 
curity only for the assigned claim, though fraud can- 
not be fastened on the assignee.—GNICHTKEL V. JEWELL, 
N. J., 41 Atl. Rep. 227. 


31. FRAUDULENT CONVEYANCES — Advancement.—An 
advancement by purent to child does vot make the 
cuild a debtor tu the parent, so as to Constitute con- 
Sideration, as against crediturs, fur a conveyance by 
tne child to the parent.—BuMAR V. Mgans, 8. Car., 31 
8. E. Rep. 234. 


32. GUARANTY OF NOTE—Renewal.—A co-partnership 
engaged in banking trausferred its arsets to an incor- 
porated bank in cousid: ration of certain of its stock, 
guurantyivg the puyment of the notes transferred. 
Two of the co-partners became president und cashier, 
respectively, of the incorporated bank. The latter, by 
these officers, renewed and extended the time of pay- 
ment of a note transferred to it by the co-partnership. 
Suit by the incorporated bank against the co-partners 
on their guaranty to recover the debt evidenced by the 
note which had been renewed. Held, under the cir- 
cumstances, tbe renewal of the note wus not a defense 
of which the co-puartners could avail themselves.— 
LEONHaRDT V. CITIZENS’ BANK OF ULYSSES, Neb., 76 N. 
W. Rep. 452. 


33. HaBeas CoRPUS-—Constitutionality of Statute.— 
When the constitutionulity of a State statute has al- 
ready been sustained by the State courts, a prisoner 
arrested by virtue of such statute bas a right to have 
its validity under the federal constitution passed upon 
by the federal cuurts in a habeas corpus proceeding.— 
DsYER V. PEASE, U.S. C.C., N. D. (Il.), 88 Fed. Rep. 
978. } 


34. HiGHwaYs—Abandonment—Estoppel.— Mere non- 
user of alegally established highway by the public 
will not operate to discontinue ii, unless private rights 
have been acquired by adverse pussession or by pur- 
chuse.—BRaDLEY V. APPANOOSE CoUNTY, Iowa, 76N. 
W. Rep. 519. 


35. HoMESTEAD—Judgment Lien.—2 Hill’s Code, § 481, 
exempts a homestead not exceeding $1,000 iu Value, and 
allows its selection to be made bef: re sale. Section 482 
alluws the homestead to pass to the widow or minor 
cbhiidren, und, in the event of no such heirs surviving, 
mukes it liable fer the debts of decedent. Section 484 
prescribes a proceeding to be taken by a creditor when 
the value of the bomestead exceeds $1,000. Section 485 
exempts a bomestead or its proceeds from any lien 
against the owner when in the hands of a bona fide pur- 
chaser. Held, that a general judgment lien doves not 
attach to a homestead, por to the excess in value above 
$1,000.—-TkaDERS’ NaT. BANK OF SPOKANE V. SCHORR, 
Wuasb., 54 Pac. Rep. 543. 


386. HUSBAND AND WIFE—Community Property.—A 
husband devised a life estate in community property 
to his wife, and a decree of distribution was entered 
pursuant thereto giving her a life estate only. Held, 
that she was estopped from claiming one-balf of the 
land in fee, as her share of community property, under 
Code Civ. Proc. § 1666, making a decree of distribution 
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conclusive on persons interested in the estate.—CUNHA 
Vv. HUGHES, Cal., 54 Pac. Rep. 535. 

37, IMPEACHMENT.—Preliminary to the impeachment 
of a witness because of inconsistent statements made 
at a previous time, the attention of the witness should 
be called to the time and place such alleged statements 
had been made.—MCVEY V. STATE, Neb., 76 N. W. Rep. 
438. 

38. INJUNCTION AGAINST TRESPASS—Necessity of Pos- 
session.—In California, trespasses on land will not be 
enjoined when complainant has been wholly disseised, 
and defendant is in adverse possession.—TAYLOR V. 
CLARK, U.S. C. C., 8. D. (Cal.), 89 Fed. Rep. 7. 

39. JUDGMENT—Amendment.—In an action dismissed 
for want of jurisdiction, a simple judgment for the 
value of the property, entered upon the express waiver 
by the defendant of the return of the property to him, 
cannot, as a matter of right, almost a year later, be 
amended, upon his motion, so that the judgment shall 
be for the return of the property or for its value.—MIL- 
LER V. DALY, Neb., 76 N. W. Rep. 447. 

40. JUDGMENTS—Collateral Attack.—A judgment reg- 
ular on its face, but fraudulently procured, may be at- 
tacked collaterally, an attack on that ground being 
regarded as direct.—COTTERELL Vv. Koon, Ind.,51N. 
E. Rep. 235. 

41. JODGMENT—Setting Aside—Power of Court Dur- 
ing Term.—A court retains full power over its orders 
and judgments during the term at which they are en- 
tered, and may, on due notice to the parties, set aside 
a judgment or order on its own motion or on the mo- 
tion of a party.—WYLER Vv. UNION PacIFic Ry. Co., U. 
8.C.C., W. D. (Mo.), 89 Fed. Rep. 41. 


42. JUDGMENT LIEN—Extension—Property in Hands 
of Receivers. —The lien created by Code Civ. Proc. Ual. 
§ 674, by filing a transcript of the judgment with the 
county recorder, is not continued beyond the statutory 
period of two years by the mere fact that during such 
period all the judgment debtor’s property is in the 
hands of receivers, under the control of courts haviug 
jurisdiction. And if, during this period, the judgment 
debtor does not ask permission of the court appoint- 
ing the receiver to levy his execution, he loses his lien 
by his own neglect.—*avinGs & TRUST CO. OF CLEVE- 
LAND, OHIO, V. BEAR VALLEY Ire. Co., U. 8. C.C.,8. D. 
(Cal.), 89 Fed. Rep. 32. 


43. JUSTICES OF THE PKACE—Appeals.—On appeal 
from ajustice court, the superior court has no juris- 
diction, on reversing, toremand the case to the jus- 
tice; the effect of an order vacating a justice’s judg- 
ment being to dismiss the action without prejudice.— 
MAXSON V. SUPERIOR COURT OF MADERA ‘COUNTY, Cal., 
54 Pac. Rep. 520. 

44. LANDLORD AND TENANT—Cancellation of Lease.— 
Authority to an agent to lease property belonging to 
the principal carries no authority to cancel the lease 
s0 made.—FAVILLE V. LUNDVALL, Iowa, 76 N. W. Rep. 
512. 

45. LANDLORD AND TENANT—Lease—Lien for Improve- 
ments.—Under a lease which provides that at the ex- 
piration of the term the lessor shall allow the lessees 
for improvements placed upon the premises, and that 
the lessor shall become the owner of such improve- 
ments ‘‘upon payment to the lessees of suid sum,” the 
lessees have an implied lien upon the premises, which 
may be enforced in a court of equity.—SWIFT Vv. 
SHEEHY, U.8. C. C., W. D. (Mo.), 88 Fed. Rep. 924. 


46. LIBEL—Evidence.—That the author of a libelous 
newspaper letter was imposed on or innocently mis- 
taken is no defense to an action against the publisher 
for libel.—COURIE&-JOURNAL Co. V. SALLEE, Ky., 47S. 
W. Rep. 226. 

47. LIMITATION OF ACTIONS—New Promise.—There 
can be no recovery on a promise to pay a debt barred 
by limitations, unless the promise is clear, absolute 
and unconditional; and therefore it is error to instruct 
the jury to find for plaintiff if they believe defendant, 
after the debt was barred, ‘‘acknowledged the same as 











a subsisting demand.’’—CHISM V. BARNES, Ky., 47S. W. 
Rep. 282. 

48. LIMITATION OF ACTIONS—Written Obligations,— 
An entry in the minutes of a school board which 
merely shows that building plans submitted to it had 
been adopted expresses no contract, and hence an ac. 
tion for the value of the plans, brought two years after 
their acceptance, is barred by Code Civ. Proc. § 339, re- 
quiring an action not founded on a written obligation 
to be brought within two years.—ToDD V. BOARD OF 
EDUCATION OF CITY OF LOS ANGELES, Cal., 54 Pac. Rep. 
527. 

49. MANDAMUS—Adequate Remedy.—Mandamus will 
not lie to compel the vacation of an appealable order. 
—MARDIAN V. DaBOLL, Mich., 76 N. W. Rep. 497. 


50. MANDAMUS—Title to Office.—In an action of man. 
damus to force the proper officer to issue to the relator 
a certificate of his election to fill an office, the question 
of the propriety or validity of an election at the al- 
leged time to fill the office may be litigated.—Koxkus v, 
STATE, Neb., 76 N. W. Rep. 467. 


51. MARRIED WoOMAN—Liability as Surety—Estoppel. 
—A national bank loaned a customer a sum of money 
greater than 10 per cent. of its capital, contrary to the 
United States statutes. The customer’s wife signed the 
notes given for this loan, as surety. Held, in a suit 
upon the notes, the wife was not estopped from inter- 
posing her coverture, and that she signed the notes as 
surety, as a defense.—WESTERVELT V. BAKER, Neb., 76 
N. W. Rep. 440. 


52. MASTER AND SERVANT—Dangerous Machinery— 
Notice.—A boy 20 years old, employed in a sawmill, 
went on a personul errand to a part of the mill where 
his duties did not require him to be. While there he 
attempted to step over a revolving shaft, whose top 
was 28 1-2 inches from the floor, when his apron caught 
in the roughened and projecting head of aspline key, 
which held a small pulley on the shaft, and he was 
drawn upon the shaft and injured. He testified that 
he knew of the danger from the shaft, and lifted his 
apron to avoid it, but did not know nor think of the 
spline key. Held, that asthe injury occurred under 
conditions not created by the mill owner, who had no 
reason to anticipate the presence of the boy neur the 
shaft, or his conduct in lifting his apron bigh enough 
to avoid the shaft, but not the spline key, there could 
be no recovery.—ANDERSKN V. BERLIN MILLS 60., U. 
8. C. C. of App., First Circuit, 88 Fed. Rep. 944. 


53. MASTER AND SERVANT—Incompetent Fellow-serv- 
ant- Assumed Risk.—Where aseaman, who has made 
several voyages with a mate whom he knows to be ad- 
dicted to intemperance, at times incapacitating bim 
for his duties, undertakes a new voyage, and, as the 
ship is leaving the wharf, is injured by a negligent 
order of the mate, induced by the latter’s intuxicution, 
which the seaman has not reported to the master, bat 
has attempted to conceul from him, such seaman Can- 
not recover agaivst the ship for such injury.—THB 
ANTONIO ZAMBRANA, U. 8. D. C., E. D. (N. Y.), 89 Fed. 
Rep. 60. 


54. MASTER AND SERVANT—Negligence—Defective Ap- 
pliances.—A snap-hammer used in riveting, constracted 
of proper material by a competent workman, broke 
and injured an employee. It wasa proper tool for the 
work done, and the persons using it were at liberty to 
get another when it became unsafe, and it did not ap- 
pear that an inspection would huve disciosed the de- 
fect. Held, thatthe master was not liable.—Wa0ous- 
MUTH V. SHAW ELECTRIC ORANE CO., Mich., 76N. W. 
Rep. 497. 

55. MASTER AND SERVANT—Negligence of Master.—A 
mining statute prescribing the measures that shali be 
taken by the operators of coal mines to insure ventila- 
tion and the safety of the miners changes the general 
duty imposed by law upon a master to provide a rea- 
sonubly safe place for the servant to wurk, into a 
specific duty to do the things required, a failure to per- 
form which is negligence; and such duty cannot be 
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delegated to a servant so as to relieve the master from 
liability for injuries caused to another servant by its 
omission.—SOMMER V. CARBON HILL COAL Co., U. 8. C. 
C. of App., Ninth Circuit, 89 Fed. Rep. 54. 

56. MORTGAGES—Foreclosure Sale.—Where a decree 
of foreclosure contains no direction to the officer 
charged with its execution touching the appraisement 
and sale ofthe mortgaged property, he is vested with 
a discretion in regard tothe matter which will not be 
disturbed, in the absence of a showing of prejudice to 
the party complaining.—KANE V. JONASEN, Neb., 76 N. 
W. Rep. 441. 

57. MORTGAGES—Foreclosure Sale.—The sale of real 
property under foreclosure proc edings is by virtue of 
the decree, the terms of which cannot be modified or 
controlled by an order of sale issued by the clerk of 
the court in which such decree is entered.—WAGEN- 
KNECHT V. SEELEY, Neb., 76 N. W. Rep. 473. 

58. MORTGAGES—Foreclosure Sale.—A person desig- 
nated in a decree of foreclosure of a mortgage of real 
estate to conduct the sale is not required to take and 
file an oath.— WRIGHT V. STEVENS, Neb., 76 N. W. Rep. 
441. 

59. MUNICIPAL CORPORATIONS— Defective Sidewalks— 
Negligence.—To make a city liable for injuries result- 
ing from a defective sidewalk, it must appear, either— 
First, that the city bad notice of the defect; or, second, 
that it was a patent defect, and had continued so long 
that notice might reasonably be inferred; or, third, 
that the defect was one which, with reasonable and 
proper care, should have been ascertained and reme- 
died.—CITY OF PLEASANTON V. KHINE, Kan., 54 Pac. 
Rep. 512. 

60. MUNICIPAL CORPORATIONS—Repairs of Pavement 
—Contracts.—A paving contract which binds the con- 
tractor to bear the expense for the term of 10 years of 
“all repairs which may, from any imperfection in the 
said work or material, become necessary within that 
time,’’ does not include ‘‘ordinary repairs,” nor is 
said stipulation in violation of said chapter 12a.—ROB- 
ERTSON V. CITY OF OMAHA, Neb., 76 N. W. Rep. 442. 


61. NATIONAL BANK—Effect of Purchase and Resale, 
of Its Own Stock.—The statutory inhibition against the 
purchase by a national bank of its own stock does not 
render stock so purchased void; and where, in such 
case, the stock is held forthe bank by a nominal owner, 
a subsequent purchaser for value received by the bank 
acquires a good title, which cannot be questioned by 
the bank or its creditors.—WALLACE V. Hoop, U.8.C. 
C., D. (Kan.), 89 Fed. Rep. 11. 


62. NEW TRIAL—Disquajiification of Juror.—A verdict 
for plaintiff will not be disturbed because a juror was 
acreditor of a person interested with plaintiff in the 
result of the suit, although defendant did not learn of 
the indebtedness before the trial.—SCHRADER V. Sa- 
LINE COUNTY ALLIANCE EXCHANGE Co., Kan., 54 Pac. 
Rep. 513. 

63. OFFICERS—Attorney’s Lien.—Acts Tenn. 1891, ch. 
60, amending Acts 1879, ch. 218, and conferring upon the 
comptroller the right to appoint attorneys with power 
to institute suits for the collection of revenue from de- 
faulting officers, does not confer authority on such at- 
torneys to represent the State inthe supreme court, 
and they can have no lien for services so rendered.— 
STATE V. SPURGEON, Tenn., 478. W. Rep. 235. 

64. OFFICER— Liability of Sureties.—For all wrongful 
acts or omissions of a public officer within the limits of 
what the law authorities or enjoins upon him as such 
officer, his sureties are liable.—STaTE V. MOORE, Neb., 
76N. W. Rep. 474. 

65. PARTIES—Substitution of Plaintiffs.—In an action 
commenced by a State treasurer to recover money de- 
posited in a bank under a statute authorizing such de- 
posits, the State, which is the real party in interest, 
may properly be substituted as plaintiff by amendment, 
as such substitution makes no change in the cause of 
action.—STATE OF NEBRASKA V. HaYDEN, U. 8.C. C., 
D. (Neb.), 89 Fed. Rep. 46. 





66. PAYMENT — Application.—A creditor placed in 
charge of the debtor company as treasurer, with au- 
thority to pay himself out of the money coming into 
his hands as treasurer, may apply the money on his 
unsecured claims instead of those secured.—M. A. 
SWEENEY Co. V. FRY, Ind., 51 N. E. Rep. 234. 


67. PLEADING—Amendments.—An answer in a fore- 
closure action admitted the due execution‘ and ac. 
knowledgment of the mortgage, and on the trial evi- 
dence of the invalidity of the acknowledgment was re- 
ceived without objection. Défendant then asked leave 
to amend so asto deny the proper acknowledgment, 
which was denied. Held not an abuse of discretion, 
under Code Civ. Proc. § 473, permitting the allowance 
of amendments in furtherance of justice.—BaNK OF 
WOODLAND V. HERON, Cal., 54 Pac. Rep. 537. 


68. PRINCIPAL AND AGENT—Right of Principal against 
Yhird Person.—A principal who authorizes his broker 
to sell stock for him at a certain price cannot hold a 
purchaser to whom such broker has sold at a less 
price, since the principal is not bound by the sale.— 
CLEwS Vv. JAMIESON, U. 8.C.C., N.D. (Ill.), 89 Fed. 
Rep. 63. 

79. PRINCIPAL AND SURETY — Bond — Liability of 
Surety.—If a bond in form a joint obligation is signed 
by asurety on condition that others are to become par- 
ties to the instrument in the same capacity, and deliv- 
ery of the bood occurs without a compliance with the 
condition, the instrument is ineffective as to the party 
who so signed it, unless the obligee, prior to the deliv- 
ery, Was not apprised of the condition, or the signer, 
subsequent to execution of the bond, waived the con- 
dition.—MIDDLEBORO NAT. BANK V. RICHARDS, Neb., 76 
N. W. Rep. 528. 


70. PUBLIC LanDsS—Temporary Injunction.—Where it 
appears that the rights of adverse claimants bave been 
adjudicated by the land department, and the home- 
stead entry of the successful party remains intact, u 
temporary injunction may be granted to such home- 
stead entryman by the judge of the district court, ut 
any time after the petition is filed and summons is- 
sued, restraining and enjoining the unsuccessful con- 
testants from interfering with the occupancy and pos- 
session of said land.—Cox v. GARRETT, Okla., 54 Pac. 
Rep. 547. 


71. RAILROAD COMPANY—Depot Grounds — Exclusive 
Privileges.—A railroad company’s graut of the exclu- 
sive privilege of soliciting business on the depot 
grounds ata station, and of “plying” there the busi- 
ness of a carrier of passengers or luggage, and forbid. 
ding others to do such acts on the grounds, where not 
inconsistent with the reasonable accommodation of 
passengers, and where the charges are fair, is a reason- 
able provision, such as the road has a right to make.— 
NEw YORK, ETC. R. CO. V. SCOVILL, Conn., 41 Atl. Rep. 
246. 


72. RAILROAD COMPANY — Priority of Railroad Mort- 
gage.—A railroad company in possession of a branch 
line under an operating agreement wherein it agreed 
to take up, and hold as security, a mortgage thereon, 
cannot acquire an equitable lien, prior to the mort- 
gage,on any part ofthe mortgaged property, for bet- 
terments thereto, or for any balance due it on an ac 
counting with the mortgagor.—TERRE Haute &l. R. 
Co. v. HARRISON, U. 8. C. C. of App., Seventh Circuit, 
88 Fed. Rep. 913. 


73. RAILROAD COMPANY — Stock-Killing Statute.—Un- 
der Code 1878, § 1289, making railroads liable for injuries 
to stock running at large, by failure to fence Its road at 
all places where a right to fence exists, and providing 
thattbe operation of trains on depot grounds, where 
no such fence is built, at a greater rate of speed than 
eight miles per hour, shall render the company liable, 
the liability for injuries to stock caused by running a 
train faster than allowed in depot grounds is confined 
to stock “running at large.” —STREVER V. CHICAGO & N. 
W. tKy. Co., lowa, 76 N. W. Rep. 518. 
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74. RAILROAD COMPANY—Street Railroads—Permit to 
String Electric Wires in Street.—A permit from a city 
to a street-car company to string electric wires along 
a street does not give any rightto use such wires to 
distribute power to private consumers.—CHICAGO GEN- 
ERAL St. Ry. Co. v. ELLICOTT, U.S. C.C.,N. D. (Ill.), 
88 Fed. Rep. 941. 

75. RECEIVER—Appointment—Insolvent Corporation. 
—The requirement of the statute that proof shall be 
made that an insolvent corporation will nut be able to 
“resuine’”’ its business with safety to the public and ad- 
vantage to its stockholders within a short time does 
not predicate a complete suspension of business be- 
fore a receiver can be appointed, but the taking up 
again and performing such functions or duties as shall 
have been suspended because of the insolvency, such 
as the payment of its current obligations.—FT. WAYNE 
ELEC. CORP. V. FRANKLIN ELEC. LIGHT Co., N.J., 41 
Atl. Rep. 217. 

76. REMOVAL OF CAUSES— Federal Question—Construc- 
tion of Revenue Act.—A cause involving the question 
whether an express company or its customer must fur- 
nish the stamp required by the war revenue act of 1898 
to be affixed to a receipt given by the company is one 
arising under a law providing internal revenue, within 
Rev. St. § 629, and is removable.—CRAWFORD v. HUB- 
BELL, U. 8. C. C.,8. D. (N. Y.), 89 Fed. Rep. 1. 

77. REMOVAL OF CaUSsEs — Residence of Corporation. 
—As regards the right of removal from State to federal 
court of a cause involving the question of negligence 
in furnishing section men on a railroad in the State im- 
proper appliances for their work, the owner of the 
road is a domestic corporation, though originally in- 
corporated in another State, where it owns another 
line, it having also been incorporated within the State 
under 22 St. at Large, p. 92, pursuant to Const. 1895, art. 
9, §8, requiring that any corporation, to operate a 
railroad within the State, must be a domestic corpora- 
tion.— MATHIS V. SOUTHERN Ry. Co., S. Car., 31 8. E. 
Rep. 240. 

78. Res JUDICATA—Infants.—That some of the parties 
to an action were infants does not prevent the judg- 
ment therein being res judicata as to them, the require- 
ments in such case, as to service, appointment of 
guardian ad litem, etc., having been complied with.— 
OWINGS V. Hunt, S. Car., 318. E. Rep. 237. 

79. SaLE- Standard—Evidence.— Defendant in action 
for purchase price of goods sold to him by written con. 
tract, providing that quality and workmanship should 
be ‘‘up to standard,” cannot, in the absence of evi- 
dence that there was no standard recognized by the 
trade, show that he contracted with reference toa 
standard defined by plaintiff in a circular issued by 
him in regard to his business.—PENN STEEL CASTINGS 
& MACHINE CO. V. WILMINGTON MALLEABLE IRON CoO., 
Del., 41 Atl. Rep. 236. 

80. SHERIFFS AND CONSTABLES — Execution.—An offi- 
cer is not liable for a levy under an execution regular 
ou its face, issued on a judgment void only for want of 
jurisdiction of defendant, even where he had notice of 
the defect when making the levy, unless he acted with 
improper motives.—HEATH V. HALFHILL, Iowa, 76 N. 
W. Rep. 523. 

81. TaXaATION—Taxes—Payment under Protest.—In an 
action to recover taxes paid under protest, if allega- 
tions of the petition of the illegality or individuality of 
the taxes or reasons which render them unenforceable 
are not admitted, the burden of their proof is on the 
pleader.—Davis Vv. OTOE COUNTY, Neb., 76N. W. Rep. 
465. 

82. TRESPASsS—Malicious Trespass—What Constitutes 
—Animals.—The driving of a herd of sheep across un- 
inclosed wild lands, without permitting them to graze 
any more than sheep usually graze while being driven 
from place to place in the customary manner, there be- 
ing no evidence of malice, is not within Crimes Act 
1890, § 61, defining a malicious trespass as the malicious 

and mischievous injuring of property.—STATE V. JOHN- 
son, Wyo., 54 Pac. Rep. 502. 





83. TRUST—Testamentary Trust—Law of Domicile.— 
A testamentary trust in personalty is to be construed 
according tothe law of the testator’s domicile.—ROSsEN- 
BAUM V. GARRETT, N. J., 41 Atl. Rep. 252. 

84. Usury—Application ef Payments.—Under Sess. 
Laws, Act No. 156, §§ 1, 2, providing that,in an action 
on a contract reserving more than 8 per cent. interest, 
the obligor sball not be compelled to pay any interest 
thereon, in an action on such a contract payments not 
shown to have been applied on the interest will be ap- 
plied on the principal.—FRETZ Vv. MURRAY, Mich., 76 N. 
W. Rep. 495. 

85. UsuRYy— Renewal Notes—Defense.— Where a usuri- 
ous loan has been repeatedly renewed, and the notes 
evidencing the indebtedness have been taken in the 
name of a bank or its cashier, indifferently, and each 
transfer has been after due, the holder of the fiual note, 
who prosecutes the action, does so subject to any de- 
fense of usury which might have been set up aguinst 
suid note or any of its antecedents.—FARMERS’ BaNK 
OF K#ARNEY Vv. OLIVER, Neb., 76 N. W. Rep. 449. 


86. VENDOR AND PURCHASER— Deeds—Record—Notice. 
—A contract for the sale of lands currectly described 
them as being in H addition,in section 17. Subse- 
quently the vendor sold the notes which he had taken 
for the price, and by instrument in form of a trust 
deed, but not under seal, covevanted that on failure of 
the makers to pay the notes he would declare a for- 
feiture, and deed the lands tv the note holders. The 
document recited the land contracts as providing for 
the sale of lots in H addition, iu section ll. After the 
recording of this deed, the owner conveyed the lands 
covered by the contracts to other bona fide purchasers. 
Held, that the trust deed did not constitute notice to 
them.—SLocouM V. O’Day, Iil., 51 N. E. Rep. 243. 


87. WAREHOUSEMEN—Liability of.—A warehouseman 
or depositary of goods fer hire is responsible only for 
negligence or want of ordinury care, and is not liable 
for their destruction by fire, where it is admitted that 
the goods were destroyed without negligence, or want 
of care on the part of the warehouseman or depositary, 
occasioning such fire. -WALKER V. EIKLEBERRY, OEla., 
54 Pac. Rep. 553. 

88. WaTERS—Bulkhead and Flume—Rights in Com- 
mon.—The rights of owners of separate parts of a 
water power in acommona bulkbead and flume, which 
was erected by them, and through which the water is 
conveyed to their respective mills, are of sufficient 
permanency to entitle the parties to au adjustment in 
equity.—HOOKER V. MCLEOD, Vt., 41 Atl. Rep. 234. 


89. WATER COURSES — Adverse User—Contracts.—A 
contract between the owner of a Canon containing a 
natural stream and an adjoining landowner gave the 
landowner the right to use the ‘*‘ waters flowing in said 
glen” for irrigating his lands, and in consideration the 
waterowner was given aright of way across the lands 
for an irrigation ditch, subjectto the landowner’s right 
to use for irrigation the waters flowing in the ditch, 
“or in any water ditch, flume, or aqueduct used, dug, 
or erected” onthe land. Held, that the contract gave 
the landowner noright to use the waters developed 
artificially after the making of the contract and turned 
into the stream.—MAYBERRY V. ALHAMBRA ADDITION 
WatTER Co., Cal., 54 Pac. Rep. 530. 


90. WRONGFUL ATTACHMENT — Damages — Loss of 
Profits.—One’s measure of damages for wrongful at- 
tachment of his property is—under proper pleadings— 
all the damages he has sustained thereby. Gains pre- 
vented are losses, and these are damages. A loss of 
profits is a loss which may be reasonably, naturally 
and ordinarily expected to follow from the closing up 
of a merchant’s place of business and the seizure of 
his goods. A court is bound to instruct the jury, 
whether requested or not, upon the material issues of 
the case; but it is not obliged, without request, to 
formulate a method of computation forthe jury to pur- 
sue in estimating a plaintiff's damages.—Kyp v. CooK, 
Neb., 76N. W. Rep. 624. 
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